





XUM 


The Green Bag. 








VoL. VI. No. 11. 


BOSTON. 





NovEMBER, 1894. 








CHARLES P. DALY. 
By A. Oakey HALL. 


‘«¢ An upright judge, a learned judge.” — Werchant of Venice, Act 4, Sc. 1. 


EW York State jurisprudently ranks 

with Massachusetts in historic excel- 
lence of its Bench and Bar. Among its 
galaxy of judges are to be readily remem- 
bered John Jay, Smith Thompson, Samuel 
Nelson, the two Kents, John Duer, Hiram 
Denio, Chief Justices Church and Folger 
and Samuel Blatchford. Most worthily 
with these is to be ranked the jurist whose 
name heads this article. They have passed 
away from earth, but he, in a vigorous age 
of seventy-eight, still lives to remember 
forty-one years of judicial life in New 
York City, the place of his nativity, a 
term longer by ten years than was the 
memorable judicial life of Lord Mansfield ; 
and by seven years than that of John Mar- 
shall and Joseph Story; although by the 
same number of years shorter than the 
entire judicial career of Samuel Nelson in 
State and Federal Courts. 

Perfunctorily retired from the Bench by 
reason of a constitutional age limit, as was 
Chancellor Kent, Ex-Judge Daly, like the 
former, after retirement, follows legal studies 
with accustomed assiduity, and _ similarly 
with Kent writes legal treatises; thereby 
substantially and indeed sarcastically con- 
victing the Constitution-makers of blunder- 
ing in ordaining a perfunctory period at 
which legal or judicial acumen shall cease 
to exist. 

Like as Joseph Story encountered on his 
appointment the criticism which had in the 





last century assailed Lord Thurlow, that he 
was too young to become a judge, Charles 
P. Daly found the same allegation made by 
some of the veterans of the Bar, when he 
began judicial duties at the early age of 
twenty-seven years; and this only a few 
years after his admission to the Bar. In- 
deed, with his ever characteristic modesty, 
himself had pleaded his own youth, to the 
Governor who proposed the office to him, 
as a bar to his acceptance. The term was 
then expiring of an incumbent who was 
of opposite politics to the appointing 
power. Many of his friends however in 
the dominant party were solicitous for his 
re-appointment, upon the score of his fit- 
ness, and from anxiety to keep judicial 
appointments free from party bias. Among 
these was young Charles P. Daly, who ex- 
pressly visited the state capital in order to 
press the claims of his friend, this incum- 
bent. He was met by the Governor, who 
was then the sole appointing power, with 
the objection that party claims positively 
forbade the retention of the incumbent, 
and that a lawyer of his own _ political 
faith must be imperatively preferred. Ad- 
ded the Governor, ‘“ Why not take it your- 
self? You have just fulfilled a term in the 
legislature to the approbation of the dem- 
ocratic party, to which we both belong; 
and your legal ability has been shown 
by yourself in committee and in the de- 
bates.” 
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‘‘ Impossible,” answered young Daly; “ I | studied the ‘humanities, as was the 


am honorably bound to advocate the claims 
of my friend. It would be treason to friend- 
ship to think of the proposition.” 

In some way the incident soon reached 
the knowledge of the retiring judge, who, 
becoming convinced that his political affilia- 
tions with the Whigs of the period prevented 
his re-appointment, and that the choice of 
some successor from the dominant Demo- 
cratic party was inevitable, voluntarily re- 
leased Mr. Daly from his position, and him- 
self preferred a magnanimous request that 
his successor should be Mr. Daly. 

But I am anticipating. The details of 
youth are interesting. He was the 
son of Irish parents who had arrived in 
New York City a year before the battle 
of Waterloo. The future judge was born 
two years later, in a house built upon the 
site on which the scandalous and wicked 
execution of the Dutch patriot Jacob Leis- 
ler occurred, by command of an English 
governor with the appropriate name of 
Sloughter. 


his 
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| accorded to the 


The elder Daly had been a Gal- | 


way architect, but in New York assumed | 
the calling of a boniface; and his small but 


popular hotel was where the tall tower of 
the “ Tribune” newspaper now looks down 
on the statues of Greeley, Franklin and 
Nathan Hale. The Daly house was next 
door to a law bookstore, and only a few 
doors from the then Tammany Hall, where 
the Bucktails, immortalized by the verse 
of Fitz Green Halleck, held political rev- 
els. The daily sight of the law books, 
and of lawyers and witnesses attending the 
City Hall immediately opposite, and some 
furtive excursions at campaign times into 
the partisan temple, produced impressions 
upon young Charles. He attended a neigh- 
boring school—at that time, early in the 
down-town New York teemed 
He there had for class- 


twenties, 
with residences. 


mates the after Cardinal McCloskey and the 
shortly to be popular advocate James T. 
Brady. 


All were Catholics, and diligently 


of the clergy applied to mundane 
studies. While young Daly was still de- 
clining the latin noun /er, from nominative 
to ablative, at his school, his father died, 
and he, to adopt a traditional phrase, was 
cast upon his own resources. He bethought 
him of travel—the thought really presaged, 
unknown to himself, the time when he would 
become president of the American Geo- 
graphical Society as well as an honorary 
and frequent corresponding member of all 
the Geographical Royal Societies of Europe ; 
and would publish a piquant and learned 
treatise with the title, “What we know of 
maps and map-making before the time of 
Mercator.” The adventurous boy, with the 
blessing of Bishop Dubois who predicted 
great things of all those three scholars, 
sailed for Savannah, where he had heard 
of a clerical situation. He obtained it 
only to also obtain such treatment as was 
South Carolina slave of 
the period, and to be overworked. Chaf- 
ing over it, constitutionally plucky 
spirit asserted itself; and like Erskine 
in his own youth, young Daly took 
to the sea—going before the mast, as in 
after years young Richard H. Dana went. 
Three years of a life on the ocean wave, 


phrase 





his 


| and of being rocked in the cradle of the 


deep, ensued. His ship in 1830 happened 
to be anchored in the harbor of Algiers 
at the time when it was being besieged, 
prior to its capture as a colony, by the 
French. 
him what the vicissitudes of life meant, and 
unfolded to his mind views of diversified 
human nature that were destined to become 
valuable lessons to his, then undreamed of, 
career as lawyer and judge. 

Voyaging back to New York the young 
sailor found that he must work. On ship- 
board he had made friends with the ship 


The rugged marine school taught 


carpenter, and had found pleasure in use 
of adze, chisel and plane. He inherited 
from his father skill in form and design. 
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Wherefore he apprenticed himself to a | 
master carpenter, and surrendered his days | 


to faithful, untiring work. But he was 
neither like the idle apprentice of Hogarth, 
nor him whom we read about in the early 
chapters of Ainsworth’s novel of Jack Shep- 
pard, who both wasted nights and leisure 
moments. There was a literary society in 
his neighborhood which he joined; and 
not far away was the library and reading- 
room of the Mechanics and Traders’ So- 
ciety, to which by its by-laws he had 
entrance. In the one he learned to de- 


agreeable provender. It was the resort 
of pundits and wits much as had been 


the famous Fleet Street tavern to which 


| Johnson, Boswell, Fielding and Goldsmith 





resorted. At Windust’s came fresh oppor- 
tunities for the young law clerk to study 
human nature, and to acquire that tact 
which is often of more service to the 
lawyer and the judge than mere book- 
learning. At that time, early in the thir- 


ties, legal apprenticeship was tedious. Law 


| : 
| was then a full profession and not, as some 


bate; and in the other he _ tasted the | 


Pierian 
logical 
cleverness of illustration and elocution at 
length became remarked by a frequent 
visitant of the debates, William Soule, 
who had a law office in the neighborhood. 
The latter advised the young debater to 
study law, and offered him money with 
which to enter college. But young Daly 
was then, as ever throughout life, indis- 
posed to incur an obligation. In a short 
time after the offer the master of the ap- 
prentice died, and within a year and a 
half of the time when the articled term 


would expire. This death however, as ad- 


vised Mr. Soule, immediately terminated | 


The busi- | 


the contract of apprenticeship. 
ness was left in financial and confused 
embarrassment, which harassed the widow. 
Young Daly’s sympathies were touched, and 
he fulfilled the remainder of his term and to 
a large extent by his attention relieved the 
business embarrassments, and those of the 
widow. But when finally and honorably re- 
lieved of his service, he accepted the long de- 
ferred offer to enter the law office as junior 
clerk at the salary of three dollars a week. 

The office itself served him for residential 
chambers, the restaurant of the well known 
Windust, kept in the basement of a site long 
afterwards successively occupied by Bar- 
num’s Museum and the second “ Herald” 
building, afforded him economical but 


spring and drank deeply. His | 
force, compactness of statement, | 











cynics claim it to be now in New York City, 
with guidance of codes and encyclopaedias, 
atrade. The term of study was then pre- 
cisely that which was awarded to Jacob in 
serving for Rachel. Young Daly was how- 
ever more fortunate than he who wrestled 
with the angel, for whereas Jacob was de- 
ceived, student Daly was not put off with 
a Leah. He had so grasped time by the 
forelock that he became ready for ex- 
amination long before, as card players 
have it, the ‘seven was up.” Samuel 
Nelson was then Chief Justice of the State 
Court, and he readily granted a motion (A. 
D. 1839) for reducing the term of Daly’s 
service by one half. The young attorney 
had again attracted notice, that of lawyer 
Thomas McElrath, then an alderman, who 
proposed a partnership” The latter how- 
ever became three years later a business 
colleague with Horace Greeley in found- 
ing the “Tribune newspaper”; and this 
connection dissolved the law firm of Mc- 
Elrath and Daly. The youngster then re- 
moved his “shingle” to the office of 
William Bloomfield, an elder member of 
the Bar. The new law firm of Daly and 
Bloomfield in its success fully realized the 
pleasant surname of the senior partner. 
The latter however soon, but with perfect 
magnanimity, felt the truth of the old cou- 
plet : — 

‘¢To teach his grandson draughts his leisure he'd 

employ, 
Until — at last the old man was beaten by the bdy.” 
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Mr. Daly was soon entrusted with the 
main direction of the business, and with its 
conduct at wsz prius et in banco. 

The era was pre-eminently a political one. 
There was, as Halleck sang about that time 
in his poem of “Fanny,” as a parody upon 
Moore’s current ‘‘ There’s a bower of roses 
by Bendemere’s stream ” : — 


‘«¢ A barrel of whiskey in Tammany Hall, 
And the bucktails were swigging it all the night long.” 


The strong political fumes of the period 
— but never of whiskey — attracted young 
Daly. It was the season of ‘Tippecanoe 
and Tyler too,” and during which the Whigs 
sang prophetically how “Van, Van was a 
used-up man.” The young lawyer soon be- 
came an enthusiast for Martin Van Buren’s 
re-election, and entered Tammany Hall asa 
young stump speaker, as well as drafter of 
resolutions and creator of newspaper parti- 
san squibs. His value became recognized 
by party leaders, and three years later he 
found himself, after an election, an assembly- 
man to represent what was then one of the 
wealthiest districts of the city. In the legis- 
lature the ‘“‘ Honorable” Mr. Daly soon be- 
came a marked man; not so much in de- 
bate—although therein he ably crossed 
rhetoric swords with veterans— as in the 
less interesting, but. more valuable, work of 
committees. He was entrusted with a 
measure of an escheat affecting the benefi- 
cence of the famous Leake and Watts Asylum 
trust — litigation about the realty of which 
became as noted in New York as was the 
Dartmouth College case in New Hampshire. 
Assemblyman Daly’s report on the subject 
attracted the eulogistic attention of the 
lobby lawyers engaged on both sides, as 
well as that of his party leaders. He was 
then, as ever, a delver into legal principles, 
and not a mere devotee to case law. 
Throughout his career, it may be added, he 
has been noted for analytical methods, for 
seeking after principles, and as a distiple of 
the ‘maxim eadem ratio ibidem lex. 





‘‘Now that you have told us what judges 
have decided about this question,” he once 
said to a lawyer who was argiing before him, 
“let us hear your views about the reason 
for your contention.” 

The year succeeding voluntary retirement 
from office as Assemblyman occurred the 
vacancy in the Court of Common Pleas 
hereinabove described, and with the pleasant 
and honorable result mentioned. Governor 
Bouck, who appointed, was an old-fashioned, 
home-spun, ‘“‘up-country Democrat,” with a 
fair sense of humor. When Mr. Daly pleaded 
his youth as a possible bar, not only to his 
appointment, but to his usefulness, the Ex- 
ecutive answered, ‘True you have only been 
five years at the bar, but youth is a disquali- 
fication that you will doubtless outgrow in 
five years more.” 

The Daly appointment proved to be 
something of an unpleasant surprise to sev- 
eral of the Tammany leaders in New York, 
because strong political petitions had been 
already forwarded to the Governor, praying 
for the selection of Thomas Jefferson Smith, 
then a judge of the Marine Court, or of 
Wm. D. Waterman, who was an old lawyer 
and author of legal treatises. So that in 
reality by his selection the Governor was 
saved some political embarrassment of choice 
or recrimination, while perhaps tempted to 
sing from Gay’s “ Beggars’ Opera”: ‘ How 
happy could I be with either if—” etc. 

At the time Mr. Daly took the oath of 
office as third judge of the Court of Com- 
mon Pleas, his associates were two veteran 
Knickerbockers: Michael Ulshoeffer and 
Daniel P. Ingraham, who were each a score 
of years his elder. They received him cor- 
dially. Not so the oldsters of the Bar. Its 
junior members, however, hailed him with 
enthusiasm. There had been long seemingly 
established for Bar and Bench a close cor- 
poration of mutual admirationists in court 
proceedings. A dozen or so counsellors 
appeared to monopolize the control of the 
nist prius and appeal cases. The elder 
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judges appeared to have their Bar favorites, 
and to show to these a partiality. Judge 
Daly at once began to change that regime. 


Newcomers were welcomed to trials and ar- | 


guments. They were treated with a defer- 
ence equal to that shown to veterans. He 
also expedited business that had become 
more or less perfunctory. He hastened the 
course of witness examination, and severely 
applied rules about relevancy and cumula- 
tion that had fallen into desuetude. His 
rulings began to indicate that epigrammatic 
condensation that always has been his forte. 
He endeavored to curb technicality, and to 
search for the spirit of the law, as well as to 
regard its letter. Sometimes veterans would 
endeavor to misquote to him. ‘The case 
is in such a volume, not the one you have 
inadvertently mentioned,” he would interrupt 
with impressive courtesy, ‘“‘and the headnote 
of the cited case does not seem to include 
the principle that you wish to apply.” Or 
“The statute you refer to has been repealed 
or modified.” Or “I think a distinction is to 
be drawn between the facts in that case and 
the one at bar.” In short, veterans or jun- 
iors alike found that the new judge was well 
equipped in treatises, reports and statutes. 
Judge Daly had already discounted in his 
own mind his own experience as to be com- 
pared with that of practitioners who had 
been a score of years before the public. 
And he was gifted with excellent memory 
and a tendency to accuracy. More or less 
“roughing it” in youthful days had quick- 
ened his powers of observation and compar- 
ison. Little by little, therefore, Bar antagon- 
ism faded; and before a year of service had 
elapsed his uniform serenity, courtesy, im- 
partiality and dignity had compelled wit- 
nesses, jurors and lawyers to remain his firm 
supporters. He became especially popular 
as a Chambers judge by reason of his early 
plodding over procedures; and his quick- 
ness to perceive the flaws of a motion, or 
the incompleteness of an affidavit, or the 
weak link in a demurrer, or the tricks of 


| applications for enhancing costs. His 
charges to juries bared delusive spots and 
clothed uncertainties, while disintegrating 
appeals ad hominem and putting contro- 
verted points so aptly that jurors, when 
reaching their retiracy could fairly meet 
these categorically. He was a model lis- 
tener while on the Bench, and often patient 
to an exhaustive degree while counsel prosed 
before him. Adverse critics of the new- 
comer were compelled to admire his quali- 
ties of will and intellect, his evidences of 
laborious study, his skill in logic, his self- 
control, and his patient forbearance. 

Years passed on, and at the termination 
of each one, love and admiration for Judge 
Daly had intensified in court, business and 
social circles. So that it came to pass when 
his appointed term ended, and a change of 
State constitution had made his office elect- 
| ive, he was renominated by his party, and 
no opposition candidate expected to stand 
canvass against him except for the compli- 
ment of a party nomination. With this new 
constitution soon came a change in, and a 
simplification of, procedures. Away had 
been swept, by codification, pages of nomen- 
clature. By the board had gone pleas in 
abatement, pleas puis darein of Norman 
origin, rejoinders, re- and_ surre-butters ; 
| leaving only from the ancient cargo of spe- 
| cial pleas that frequent life-raft of a harassed 





defendant, the demurrer. While many law- 
| yers, and nota few judges, inveighed against, 
or looked coldly and misunderstandingly 
upon the innovations, Judge Daly applied 
himself to the dissection and vivisection of 
the old and new procedures in contrast or 
comparison. 

It soon became professional property that 
Judge Daly was a proficient in the new pro- 
cedures, and plaintiffs poured their plaints 
into his court, and lawyers manceuvred to 
have their actions, if possible, come before 
him for hearings. How well he produced 
order out of the apparent chaos produced 
by the crash of the old system, and by the 
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threatened wreck of the new, appears abun- 
dantly from the practice reports issued be- 
tween the years 1848 and 1852. 

His party soon offered him what was 
called promotion from the Common Pleas 
to the Bench of the Supreme Court or Court 
of Appeals, but he refused to quit his own 
Court.. How well he knew its history and 
its beloved traditions, its attractions and its 
associations, can be learned by a perusal of 
his most exhaustive monograph about the 
Court, that he contributed as the introduc- 
tion to the first volume of E. D. Smith’s re- 
ports of Common Pleas cases. So attract- 
ively is that prefatory paper written that its 
perusal interests the dullest of laymen read- 
ers. Indeed, while three of his subsequent 
colleagues on the Common Pleas Bench left 
it to take election in the Supreme Court, he 


never once thought of quitting the tribunal, 
with which he was first identified, and where’ 


he continued until age limit bade him retire. 
Moreover, he refused nominations for Con- 
gress, and turned a deaf side to many im- 
portunities to lend his popularity and his 
confidence gained from the public to the 
aid of his party in a close contention for the 
office of mayor. He declined to permit his 
name to be used as a gubernatorial candi- 
date at the time when the nomination finally 
fell to Grover Cleveland ex route to the 
White House. It was well known, however, 
among his political friends, that Judge Daly 
would have accepted a seat on the Federal 
Supreme Bench had his party found such 
opportunity on occurrence of a vacancy; 
and indeed such promotion was known to 
be upon the party programme had it be- 
come feasible. Yet perhaps it was a better 
record on the roll of fame for him that he con- 
tinued two score of years within one sphere 
through the trials of judicial duty; encoun- 
tering, meantime, the ordeal of five popular 
elections; one of which—his last one— 
came unanimously, because he had then left 
in the minds of all citizens the conviction that 
he had always administered justice without 





fear or favor, caring only for the law and 
the testimony that he diligently studied. 
Many causes célébres came before him 
during that long period. The civil ones are 
to be found in the volumes of the reports 
of his Court, the major portion of which 


issued under his own hand and name, fol- 


lowing the custom of many of the earliest 
English judges, such as Dyer and Saunders. 
Daly’s reports are largely quoted in other 
States, and Bench and Bar everywhere tes- 
tify to the lucidity of the head notes, and 
the aptness of arrangement and differentia- 
tion of arguments and opinions to be found 
within them. These reports attest the su- 
premacy of his learning in the complicated 
matters of New York municipal law. Judge 
Daly wrote an opinion on the law of evic- 
tion that stands as an exhaustive treatise on 
the whole doctrine of eviction and ab- 
solute ouster. This opinion reached the 
Court of Appeals, and, it was in the 
sustainment, verbally copied and adopted 
without credit by the judge who finally 
adjudged the matter in the name of the 
Court. An opinion by Judge Daly “in 
the matter of Snooks” is a treatise on 
the law and philosophy of surnames; in 
the case of Cromwell against Stephens, 
on the law relating to hotels; ‘and in 
other cases, on the law of trade-marks, 
replevin, landlord and tenant, telegraphs, 
telephones, and construction of the limita- 
tions in the statutes of frauds, running back 
to the Stuart era. 

His most important cause célébre was the 
trial of the Astor Place rioters, who broke 
up the playing of the great actor, Macready, 
in 1849. The Recorder, having acted in 
suppressing the riot, was disqualified from 
presiding, and Judge Daly was commis- 
sioned in his stead for the Court of Ses- 
sions. His charge to the jury in the riot 
case stands as an exposition of the whole 
law relating to riot. 

The clerk of the Court of Common Pleas 
is authority for the statement that between 
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four and five thousand opinions were, 
during his long career, written and filed 
by Judge Daly, who, by the by, should 
be most properly denominated Chief Jus- 
tice, because that rank in his court he 
sustained during the greatest portion of 
his services, as is attested by the now 
elaborately gold-mounted gavel which he 
used during his service as Chief, and 
which was presented to him as a souvenir 
by Bar subscription on his retirement. 

That event was a conspicuous one in the 
history of the metropolis of his nativity 
and honors. It occurred on the New Year's 
eve of 1885, and for its announced celebra- 
tion probably every member of the Bar then 
in the city assembled to bid Chief Justice 
Daly a personal farewell. Ex-President 
Chester A. Arthur was in the chair. His 
first case, as a young lawyer, had been 
pleaded before Judge Daly. David Dud- 
ley Field, as the Nestor of the occasion, 
made the opening speech. It was inexpres- 
sibly tender and eloquent. Hewas followed 
by William Allen Butler, who is regarded by 
his fellows of the Bar Association as, in his 
dual capacity of lawyer and poet, the mod- 
ern Sir William Jones. 

Many other lawyers and judges echoed 
the justly eulogistic resolutions and speeches. 
The now Ex-Chief Justice, instinctively 
quivering through emotion his characteristic 
shaggy eyebrows, and with his voice mel- 
lowed to an unaffected tremolo, responded 
amid a silence that proved to be more elo- 
quent than the most spontaneous applause 
could have been. In the course of his sin- 
gularly appropriate response, he said : — 

‘Erasmus has prefigured the general sit- 
uation of a judge in the exclamation of, 
‘Unhappy is the man who sees both sides,’ 
to which may be added, and still more un- 
happy is he who hopes to satisfy both sides. 
I early recognized this truth, and when I 
had applied all my powers to the examina- 
tion of a case and had decided it, I never 
thought of it afterwards; and as a judge’s 





duties lie chiefly in the settlement of legal 
controversies, in which one party is gratified 
and the other disappointed, it is very satis- 
factory for me to feel that, as far as I know, 
the discharge of this duty over so many 
years has left behind it no unpleasant recol- 
lections.” 

He also felicitously thus summed up the 
relations of a judge, which none now on the 
Bench anywhere can fail on reading it to rec- 
ognize the truth of expressions as applied 
to his own career :— 

“T feel this honor from the Bar the more 
because judges, in the discharge of their du- 
ties, cannot always be as affable or as cour- 
teous as they would be under other circum- 
stances. Having generally to give the clos- 
est attention to the matter before them — to 
concentrate all their faculties for the imme- 
diate decision of questions that may be new, 
intricate or difficult— the earnest discharge 
of such duties frequently brings about a 
highly nervous condition, that shows itself 
in a brusqueness of manner and curtness 
of speech that sometimes gives offense 
when none was intended, and as I have, 
with my judicial brethren, shared in this 
infirmity, I feel, as I have said, more sen- 
sibly the courtesy always shown me by 
the Bar.” 

Upon the same New Year’s eve a banquet 
tendered to the Ex-Chief Justice by all 
the judges of the courts was held at Del- 
monico’s, whereat all formalities were dis- 
pensed with, such as toasts and speeches; 
while each guest silently drank Lady Mac- 
beth’s sentiment, ‘ general joy to the whole 
table.” 

Concurrent with his judicial career came 
with Judge Daly the life of a man of society ; 
of an orator on many public occasions; of 
the President of the Friendly Sons of St. 
Patrick; and of an adviser to many public 
men and statesmen. And indeed it was 
not only on the Bench that Judge Daly 
used his legal knowledge in the service of 
the public. When the War of the Rebellion 
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broke out he was a Union Democrat, always 


| 


| consenting to the return of Mason and 


speaking in defense of the integrity of the | 
Union and insisting that the rebellion must | 


be put down at all hazards. 
frequent consultation with President Lincoln 
and members of the Cabinet, who often 


He was in | 


sought his legal advice and generally acted | 


upon it. When the crew of the rebel priva- 
teer “ Jefferson Davis” were convicted and 
sentenced to be hanged as pirates in 1861, 
Judge Daly met the President and _ his 
Cabinet and urged that they be pardoned 
and exchanged as prisoners of war. He 


reasoned that as a question of law there | 
was no difference between the Southern | 


soldier fighting the Union soldiers on land 


and the Southern privateer capturing our | 


ships afloat. 
sive that the President asked him to put 


His arguments were so impres- | 


Slidell to the protection of the British flag. 
What might have happened had this deci- 
sion of Judge Daly’s, made in the face of 
strong opposition, not been accepted it is 
not pleasant to reflect, now that the pas- 
sions engendered by the war have passed 
away. At that time Sidney Bartlett, the 
eminent Boston lawyer, was the only per- 
son in Washington who agreed with Judge 
Daly on this important question of inter- 
national law. 

Chief Justice Daly was always a welcome 
visitant of his Century Club, whereof he was 
one of the founders. When its president, 
the gifted and honored scholar, Julian C. 
Verplank, died, to the Chief Justice was 
given the pleasant, if mournful, duty of 


| preparing a eulogistic address. The Club, 


them in the form of a letter, which he did, | 


publishing it. Three days afterwards the 
President adopted his views and the prisoners 
were exchanged. 


recognizing its eloquence, duly published 
it, and the pamphlet remains in libraries 


| to attest the accustomed clear Saxon style 


A few evenings after the seizure of Mason | 


and Slidell, Judge Daly was dining with 


Chief Justice Chase, when the question of | 


the right to take them from a British vessel 
was discussed. The Judge was the only 
Democrat present, except Montgomery 
Blair. The feeling was universal at that 


of the orator and his perfect mastery of 
biographical skill. 

The Ex-Chief Justice ranks high as a 
conversationalist and a litterateur. Hum- 
boldt, in his published correspondence, to 


| be hereinafter referred to, has left a charm- 


time that the two rebel ambassadors ought 
not to be given up. Judge Daly’s opinion | 


was asked by the Chief Justice, and he 
promptly answered: “I think we_ shall 
have to surrender them. Their seizure 
would be perfectly justifiable by the Eng- 
lish law, but not by our own; I think that 


our Cases are against us.” The Judge prom- | 


ised to hunt up the authorities, and he did 


so the next morning, finding a decision of | 


Chief Justice Marshall that was flatly against 
holding the prisoners. He referred Sec- 
retary Seward to this, and that evening he 
saw William M. Evarts and told him his 
views. Mr. Evarts did not agree with 
him, but Mr. Seward evidently did, for 
four days afterwards he published a letter 


| 
| 
| 
| 
| 
| 


ing testimonial to that ranking, consequent 
upon meeting Chief Justice Daly in Berlin 
upon one of the latter’s three pilgrimages 
to Europe. During these journeys he found 
his reputation was cosmopolitan. 

The Chief Justice married in middle age, 
and the wedlock proved a singularly happy 
one. His chosen wife was of the noted 
Knickerbocker Lydig family, a notable beauty 
in her girlhood, and to her latest matron- 
hood charming society with her graceful 
majesty of mien, that was coupled with a 
queenly courtesy perhaps too rare of late 
years. She became a perfect companion as 


| a wife, and she realized to the Chief Justice 


the full sense of that sweet old-fashioned 
word, “‘help-mate”: ever sympathizing in- 
tellectually with all his pursuits, and proud 
of his career. Only a few months ago there 
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came to her the “transition to the fields 
Elysian” that Longfellow has substituted 
for the incorrect word “death.” The blow 
proved a severe one to her widower, who, 
while -emembering his 7x Memoriam and 
repeating, ‘“‘Oh for the touch of a vanished 
hand and the sound of a voice that is still” 
aims to assuage his mortal grief by pro- 
fessional and literary work at his beautiful 


home ia old Knickerbocker Clinton Place, | 
where the happy pair spent so many years | 


of unruffled domesticity, and where the 
salons of the Daly couple became notable 
socialevents. - That now semi-desolate home 


the Ex-Chief Justice keeps intact as its | 


mistress left it. The rare paintings, articles 
of vertu and priceless bric-a-brac that her 


artistic taste had collected in foreign rambles | 


remain untouched as she last arranged them. 
The widower jurist now spends nearly all 
his time in his wonderful library of ten 
thousand volumes. It is rich in every 
known work of physical science, in every 
volume relating to early common law from 
Fleta and Bracton to Stephens, in rare 
biographies, in matchless collections of 


York City, and in the literature of the 
drama— for Judge Daly has studied its 
development in America from the times of 
Dunlap and Cooper — and in Shakespearian 
literature. He is recognized by all students 
of the bard as an eminent critic of the 
plays, as a fellow commentator with all 





the authors who have touched upon Shakes- | 


peare from Malone to Furniss, and as an 
intimate with all the great actors of the 
past half-century. 


composite painting of Shakespeare painted 
by that wizard of American portraiture, 
Paige. 


In one of the four rooms | ; . 
. . | my conversation with him about slavery, Mor- 
devoted to the library collection hangs a| ~~. ‘ ‘ ' r 

; | monism and Canadian feudalism, I have directed 


: : . ; ; | time. 
Americana, in local histories regarding New | 


mortal Stratfordian extant. Not far away 
from this painting are two rare Watteaus, a 
Hogarth, a Rembrandt, and many specimens 
of more modern art. No one.can visit the 
Ex-Chief Justice in his attractive domestic 
retreat, and quit him and it, without per- 
ceiving what a prismatic sided man he is— 
jurist, scholar, dramatic critic, author, com- 
mentator, cheerful and practical optimist, 
and withal presenting an emotional side 
calculated to draw towards him friends and 
‘hook them to him as with bands of steel.” 

If any reader of the GREEN BAG deems 
any of the foregoing tributes too panegyri- 
cal, let him be commended to this paragraph 
extracted from a letter of Humboldt to 
Freiherr (or Baron) Von Bunsen, written 
as long ago as 1857, and years before the 
visitant touched upon in the letter had 
reached his fuller intellectual develop- 
ment: — 

“T cannot close without thanking you for the 
acquaintance I made with Judge Charles Daly, 
from New York, who, upon his return from Italy, 


| about a week ago, passed through here (Pots- 


dam) and gave me almost a whole day of his 
All that you communicated to me about 
him, I have found confirmed in a much higher 
degree. Few men leave behind them such an 
impression of high intellect upon the great sub- 
jects that influence the march of civilization ; in 
estimating the apparently opposite direction of 
character of those nations which surround the 
ever-narrowing basin of the Atlantic. Moreover, 
what is uncommon in a North American, and 
still more uncommon in the practical life of a 
greatly occupied magistrate, is that this highly 
intelligent and upright man has a deep and lively 
interest in the fine arts, and even in poetry. In 


his attention upon those questions which are 


| especially interesting to me, particularly whether 


It has been regarded by Shakes- | 


pearian scholars as embodying their idea | 
| 


of a Shakespearian head and expressive face 
better than any other painting of the im- 


there is anything to be looked for with respect to 
the literature of a people, the noblest productions 
of whose literature have had their roots in an- 
other country.” 
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THE RIGHT TO PRIVACY. 


HE extension and development of the 
law of individual rights has become a 
study of absorbing interest since the late Sir 
Henry Maine traced the history of many 
modern legal conceptions to the earliest re- 
cords of juristic thought in Ancient Greece 
and Rome. From the time that he gave 
his labors to the world, a large body of 
workers in the domain of jurisprudence are 
devoting their attention to its study as a 
progressive science. While the demands of 
a progressive society compel a shifting of 
the ancient boundaries of rights and duties, 
a historical grasp of legal ideas liberates the 
mind of the jurist from the conventions and 
artificial trammels peculiar to each age and 
facilitates a recognition of newrights. Start- 
ing from the conception of corporeal prop- 
erty, we have arrived at the notion of incor- 
poreal rights and the law has come to 
recognize property “in the products and 
processes of the mind, as works of literature 
and art, goodwill, trade-secrets and trade- 
marks.” The law has also accorded its 
protection to the free and undisturbed pur- 
suit of one’s calling which is the means of 
acquiring property. 

We have again, beginning with the notion 
of a right to personal safety and to per- 
sonal freedom, advanced to the recognition 
of a right to the society of certain relations 
and to freedom of contract. The scope 
of personal immunity has been extended 
beyond the body of the individual to his 
reputation. Thoughts, emotions and sen- 
sations have acquired legal recognition in 
certain respects. The progress of civiliza- 
tion is forcing into prominence the necessity 
for recognizing and giving adequate protec- 
tion to new rights. To quote from an article 
in the 4th vol. of the “ Harvard Law Review,” 
p. 195, “Instantaneous photographs and 


newspaper enterprise have invaded the sacred 





precincts of private and domestic life, and 
numerous mechanical devices threaten to 
make good the prediction, that what is 
whispered in the closet shall be proclaimed 
from the house-tops. For years there has 
been a feeling that the law must afford some 
remedy for the unauthorized circufation of 
portraits of private persons.” Messrs. War- 
ren and Brandeis have in the course of a 
very able review demonstrated, in the article 
we have already referred to, and from which 
we shall make no apology to quote very 
largely, the necessity for the recognition 
of the right to privacy. There is no de- 
cided case in the English reports in which 
the right in question has obtained distinct, 
acceptance. 

In a recent American case, Schuyler 
v. Curtis, Judge O’Brien has accepted the 
position contended for by Messrs. Warren 
and Brandeis. In an action for an injunc- 
tion to restrain certain enthusiasts from set- 
ting up a bust after her death, of one Mrs. 
Schuyler who was largely interested in pri- 
vate charities, though she had never entered 
public life, Judge O’Brien granted the injunc- 
tion on the ground that she was a private 
character and that there was a right to pri- 
vacy entitled to protection. The English 
case of Monson v. Tussaud, which is an action 
for an injunction against the exhibition of 
an effigy of the plaintiff in waxwork, and an 
account of which has recently appeared in 
the English “Law Journal,” raises the ques- 
tion, and the decision of the judges is awaited 
with great interest. There are, of course, 
English cases which vaguely shadow forth a 
principle which, there is good reason to be- 
lieve, is not much removed from the right 
to privacy. ‘The legal doctrines relating 
to infractions of what is ordinarily termed 
the common law right to intellectual and 
artistic property are, it is believed, but in- 
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stances and applications of a general right 
to privacy.” Inthe case of Miller v. Taylor, 
4 Burr, 2,362, Mr. Justice Yates said, “‘ Ideas 
are free. But while the author confines 
them to his study they are like birds in a 
cage which none but he can have a right to 
let fly, for till he thinks proper to emancipate 
them they are under his own dominion. It 
is certain every man has a right to keep his 
own sentiments, if he pleases; he has cer- 
tainly a right to judge whether he will make 
them public or commit them only to the 
sight of his friends. In that state, the 
manuscript is in every sense his peculiar 
property and no man can take it from him, 
or make any use of it, which he has not 
authorized, without being guilty of a viola- 
tion of his property. And as every author 
or proprietor of a manuscript has a right to 
determine whether he will publish it or not, 
he has a right to the first publication.” 
Whether the intellectual product is a piece 
of poetry, a play put upon the stage, Maiklin 
v. Richardson cited Ambl. 695, a manuscript 
copy of a history lent to a friend, Duke of 
Queensbury v. Shebbeare, Copinger on copy- 
right, p. 8, a lecture delivered to an audience, 
Abernethey v. Hutchinson, 3 L. J. Ch. 209 
and Nicols v. Pitman, 26 Ch. D. 374, a letter 
written to a friend, Gee v. Pritchard, 2 Swans, 
402, a doctor’s recipe for a disease, Yovall 
v. Winyard, 1 J. & W. 394, a secret in the 
compounding of a medicine, Morrison v. 
Moat, 9 Hare, 241, or a gallery of etchings 
made by a person, Prince Albert v. Strange, 
1 Mac. & G. 25, the owner is entitled to an 
injunction restraining the unauthorized pub- 
lication of it. Apart altogether from the 
Copyright Acts, which only apply to works 
published, the judges answered the question 
put to them by the House of Lords in 
Donaldson v. Buckett, 4 Burr, 2408, that at 
common law the author of any book or 
literary composition had the sole right of 
first printing and publishing the same for 
sale and might bring an action against any 
person who printed, published, and sold the 





v 
same without his consent. The ground of 
the protection afforded has been variously 
stated by judges in different cases, that the 
injunction is directed against a breach of 
trust or confidence by the publisher, he hav- 
ing obtained knowledge of the intellectual 
product while in a position of confidence, 
that it seeks to prevent a breach of an im- 
plied contract on the part of the publisher 
not to publish, or that there is a right of 
property which needs to be protected. It 
is impossible to accept these explanations 
as altogether satisfactory in all the cases we 
have enumerated. 

What right of property is there in a 
collection of gems or a gallery of etchings 
that entitles the owner to prevent the pub- 
lication of a descriptive catalogue? And 
yet in Prince Albert v. Strange, the court 
issued an injunction against the publication 
of a catalogue of a collection of etchings 
made by her Majesty the Queen and the 
late Prince Consort. Is it a right of prop- 
erty in one’s personal appearance that en- 
titles the person to prevent the publication 
of a photograph ? Pollard v. Photographic 
Co., 40 Ch. D. 345. If the photographer 
could be restrained from selling copies where 
the person had consented to sit for a photo- 
graph, would the latter be less entitled to 
protection where the photograph is taken 
without his consent? It is not on the ground 
that the publication of the photograph is a 
libel that the injunction can be rested, for 
the photograph may be worthy of all com- 
mendation as that of a handsome personal 
appearance. The theory of breach of con- 
fidence, although the circumstances of Aber- 
nethy v. Hutchinson, 3 L. J. Ch. 209, Tuck 
v. Priester, 19 Q. B. D. 639, and Pollard v. 
Photographic Co., 40 Ch. D, 345, enabled the 
court to invoke it successfully is inadequate 
for restraining the publication of a letter by 
a stranger or by the addressee who was in 
no position of trust at the time of the receipt 
of the letter or the publication of a trade- 
secret where the knowledge was surrepti- 
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t 
tiously obtained. Whether, the work is 
literary or artistic or co Snplace, whether 
the product of labor" {¥ intellectual or tan- 
gible property, the common law recognizes 
the right of the owner to protection against 
publication. The Copyright Acts are lev- 
elled against the reproduction of published 
works, but do not prevent a publication of 
an abstract, a catalogue, or digest, for such 
works “may be liable to be translated, 
abridged, analysed, exhibited in morsels and 
complimented.” 

But the protection afforded to unpub- 
lished products is greater. The Vice-Chan- 
cellor Knight Bruce said, in Prince Albert 
v. Strange, 2 DeGex & Smale, p. 689: “I 
claim leave to doubt whether, as to prop- 
erty of a private nature which the owner 
without infringing on the right of another 
may and does retain zz a state of privacy, it 
is certain that a person who without the 
owner’s consent, express or implied, acquires 
a knowledge of it can lawfully avail himself 
of the knowledge so acquired to publish 
without his consent a description of the prop- 
erty.” In appeal, the Lord Chancellor, Lord 
Cottenham, said that “ privacy was the right 
invaded in the case, and that a man was 
entitled to be protected in the exclusive use 
and enjoyment of that which was exclusively 
his.” To quote again from Messrs. Warren 
and Brandeis: ‘“ The protection afforded by 
the common law to the author of any writing 
is entirely independent of its pecuniary value, 
its intrinsic merits, or of any intention to 
publish the same, and of course also wholly 
independent of the material, if any, upon 
which and the mode in which the thought 
or sentiment is expressed.” The proper 
ground upon which the right to protection 
for thoughts and sentiments expressed in 
words or in writing.or in works of art must 
rest is, that there is a right to privacy against 
the infringement of which the law must afford 
relief. If there is a right to privacy for 


thoughts, feelings and sentiments, it is enti- 
tled to protection, whether they find expres- 





sion in writing, speech or conduct. As 
observed in the article from which we have 
quoted so largely already, “If the invasion 
of privacy constitutes a legal injury, the 
elements for demanding redress exist, since 
the value of mental suffering caused by an 
act wrongful in itself is recognized as a basis 
for compensation. The right of one who 
has remained a private individual to prevent 
his public portraiture, presents the simplest 
case for such extension; the right to protect 
one’s self from pen-portraiture, from a dis- 
cussion by the press of one’s private affairs, 
would be a more important and far reaching 
one. If casual and unimportant statements 
in a letter, if handiwork however inartistic 
and valueless, if possessions of all sorts, are 
protected not only against reproduction but 
against description and enumeration, how 
much more should the acts and sayings of a 
man in his social and domestic relations be 
guarded from ruthless publicity,” when all 
the appliances of civilization are tending to 
make a knowledge of each man’s belongings 
the property of the public and the feelings 
of man become more sensitive to publicity 
require even greater protection than his phy- 
sical safety. 

The absence of malice and the truth of 
the publication can of course be no defence 
to an action, for the gist of the complaint 
is the fact of the publication itself. As 
pointed out by Judge O’Brien in the case 
of Mrs. Schuyler, there is nothing to prevent 
the publication of matter of public or general 
interest, or where the owner has himself 
published it or impliedly sought publication 
by inviting the public attention by his con- 
duct. According to the maxim «dz jus bi 
remedium, the recognition of the right in- 
volves a remedy for its violation, which may 
be damages for the breach or an injunction 
to prevent the infraction of the right. 

It may seem intolerable that any thing 
said or done by any individual should be so 
far protected that any communication of it 
by the hearer or observer which is not ex- 
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pressly or impliedly authorized or justifiable 
as privileged should be deemed to be a 
violation of aright. It has also to be con- 
sidered whether any repetition will amount 
to a sufficient publication so as to constitute 
an invasion of the right to privacy. It may 





be that we shall have to recognize the neces- 
sity of special damage which may include in- 
jury to the feelings, to render the publication 
actionable. But we can feel no doubt as to 
the recognition of the right itself. — Madras 
Law Fournal. 





OLD CONNECTICUT TRIAL JUSTICES. 


NE of the most popular justices in the 

early history of Norwich, says the 
“Hartford Times,” was Richard Bushnell. 
In fact, he was a man prominent in almost 
every enterprise that was set on foot in the 
place, as he is recorded as having been 
townsman, constable, schoolmaster, poet, 
deacon, sergeant, lieutenant, captain, town 
agent, town deputy and court clerk. 

Cases were brought before him from 
Windham, Plainfield, Canterbury, Killingly, 
Preston, North Groton, and North Stoning- 
ton. The record of these is interesting as 
showing the state of the local conscience 
during those early years. The frank sim- 
plicity of some of these quaint records ac- 
quaints us with more than the mere judicial 
side of the public life during the early part 
of the eighteenth century. 


“ 3rd of June, 1708. Joseph Bushnell of Nor- 
wich complained against himself to me, Richard 
Bushnell, Justice of the Peace, for yt he had 
killed a Buck contrary to law. I sentenced him 
to pay a fine of ro shillings, one half to ye 
county treasury and one half to complainant.” 

“July 20, 1720. Samuel Sabin appeareth be- 
fore me, R. B. Justice of the Peace, and com- 
plaineth against himself that the last Sabbath at 
night, he and John Olmsby went on to Wawecoas 
Hill, to visit their relations, and were late home, 
did no harm, and fears it may be a transgression 
of ye law and if it be is very sorry for it and 
don’t allow himself in unseasonable nightwalk- 
ing.” 

“An inferior court held at Norwich ye 19 
Sept. 1720. Present R. Bushnell justice of ye 





Peace. Samuel Fox, juror pr. complaint, Lettis 
Minor and Hannah Minor plaintiffs, for illegally 
and feloniously about ye 6 of Sept’r. inst. taking 
about 30 water-millions which is contrary to Law 
and is to his damage he saith ye sum of 20 shil- 
lings and prays for justice. This Court having 
considered ye evidence don’t find matter of fact 
proved, do therefore acquit the defendants and 
order ye plaintiff pay the charge of Presentment.” 
“ May 6, 1721. A complaint was entered by 
the constable against Samuel Law, doctor, for 
profane swearing ; he was fined ro shillings.” 


On one occasion an Indian having been 
found drunk was sentenced by the justices 
according to the statute to pay a fine of ten 
shillings, or receive ten lashes on his naked 
body. 

The Indian immediately accused Samuel 
Bliss of selling him two pots of cider. Now 
the fine for the latter offense was twenty 
shillings, one-half to go to the complainant. 
The Indian thus obtained the exact sum 
necessary to pay his fine. But we will let 
the justice himself tell the story: 


“Feb. ye 7-1722. Apeonuchsuck being drunk 
was brought before me R. B. Justice of ye peace. 
I do sentence ye s’d Apeonuchsuck for his trans- 
gression of ye law to pay a fine of ro shillings 
or to be whipt ten Lashes on ye naked body, 
and to pay ye cost of his prosecution, and to 
continue in ye constable’s custody till this sen- 
tence be performed. 

“Cost allowed 6 shillings 6d. 

«« Apeonuchsuck accused Samuel Bliss yt he 
sold him 2 pots of cider this afternoon. Mr. 
Samuel Bliss appeared before me and confessed 
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he let s’d Indian have some cider and I do 
therefore sentence s’d Bliss to pay ye fine of 20s. 
for ye transgression of the law, one-half to ye 
town and one-half to complainant.” 


Justice Bushnell was no more strict in his 
rulings than was his neighbor, Justice Isaac 
Huntington, among whose records appear 
the following: 


“1738, July 12, John Downer and Solomon 
Hambleton for profaning the Sabbath day by 
oystering, fined 5 shillings and costs.” 

And again: 

“2nd day of November, 1738, Mary Leffing- 
well, on ye 24th day of September last, it being 
the Saboth or Lord’s day (and not being neces- 
sarily detained) did not duly attend ye public 
worship shall pay as fine to ye treasury of ye 
town of Norwich the sum of 5 shillings and cost 
of suit.” 

In 1749 Mr. Huntington fined a person 
twenty shillings for playing cards, and an- 
other five shillings for laughing in meet- 
ing. 

Justice Richard Hide was another strict 
administrator of the laws, as is evidenced 
by his record of findings between the years 
1760 and 1780. 

A man presented for profane swearing, 
having been heard to say at the public 
house — ‘“ damn me.” Sentenced to pay 
6 shillings 3 pence. 

Another, for a similar offense, the culprit 
using the words —“‘ go fo the Devil.” Fined 
8 shillings 10 pence. 

A breach of peace by tumultuous behav- 
ior, 18 shillings 8 pence. 

1771. A young woman presented for 
laughing in a meeting for public worship at 


Mr. Grover’s, Sabbath evening —two fe- | 





males for witnesses — culprit dismissed with 
a reprimand. 

1774. Eben’r Waterman, Jr., presented 
by a grand juror, for profaning the Sabbath 
in the gallery of the meeting-house in West 
Society, by talking in the time of divine 
service, in a merry manner, to make sport. 
Plead guilty — fine 10 shillings. 

Paul Davenport of Canterbury, appeared 
and acknowledged himself guilty of a breach 
of law by riding from Providence to Canter- 
bury on the Sabbath Day — paid the fine 
of 20 shillings. 

In 1721, Henry Holland of Plainfield 
was brought before Justice Bushnell and 
bound over to appear at the next county 
court and answer for breaking the peace 
and the law, by saying, “in a tumultuous 
violent threatening manner, yt he* would 
take the head of Jona’n Tracy off his 
shoulders.” 

Two young men and two young maids, 
presuming to ‘meet and convene to- 
gether and walk in the street in company, 
upon no religious occasion,” were fined 3 
shillings each. 

Justice Bushnell lived to the age of 75 to 
preside over the administering of law in his 
native town. His tombstone bore the fol- 
lowing record : — 


Here Lies ye Body 

of Capt. Richard 
BVSHNELL ESQVIRE 
Who Died AVGVST 

ye 27 . . 1727 . . andin ye 
75th year of His Age. 


As you are 

So Was We 
But as We Are 
You Shall Be. 
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MADNESS AND CRIME. 


HE controversy between lawyers and 

doctors as to the criminal responsibil- 
ity of the insane is so inveterate and has 
hitherto been both so jejune and so largely 
academic, that its reappearance at the pres- 
ent dull season may not seem to call for 
any comment. But the definite proposal 
made at the recent meeting of the British 
Medical Association, that the House of Lords 
should be invited without delay to ask the 
judges to answer ‘certain questions with re- 
gard to the defense of insanity in criminal 
cases,” imparts to the latest revival of this 
interminable feud not a little extrinsic in- 
terest and importance. Five distinct tests 
of criteria have at different periods in the 
history of English law been employed for 
the purpose of determining the criminal 
responsibility of the irisane. First we have 
what has been compendiously described as 
“the boy of fourteen” theory. For this we 
are indebted to Sir Matthew. Hale. ‘Such 
a person,” said that great jurist, ‘ as labor- 
ing under melancholy distempers hath yet 
ordinarily as great understanding as a child 
of fourteen years, may be guilty of treason 
or felony.” In the beginning of the eigh- 
teenth century this primitive standard was 
superseded. One would gladly think that 
its abandonment was due to the eventual 
perception by the judges of the day that no 
two states of mind could be more unlike or 
less capable of comparison than the healthy 
immaturity of a boy of fourteen and the 
diseased maturity of a lunatic. But, unfor- 
tunately, this comforting hypothesis is un- 
tenable. For the boy of fourteen theory 
gave place to a still more unscientific test. 
On the trial of Edwin Arnold, at Kingston, 
in 1723, for wounding Lord Onslow, Mr. 
Justice Tracey, in charging the jury, said 
that ‘‘ a prisoner, in order to be acquitted on 
the ground of insanity, must be a man that 
is totally deprived of his understanding and 





. 


memory, and doth not know what he is 
doing, no (stc) more than an infant, a brute, 
or a wild beast.” No such lunatic ever ex- 
isted, and the only excuse that can be 
offered for Mr. Justice Tracey’s famous dic- 
tum is that he merely gave an exaggerated 
and inaccurate description of the violent 
and acute mania to which the asylum system 
of his day steadily reduced all other types 
of insanity. The “wild beast” theory, 
however, marks the lowest depth to which 
the law of England as to the criminal re- 
sponsibility of the insane descended. Its 
subsequent ascent has been curiously fitful 
and irregular. On the trial of Hadfield in 
1800 for shooting at George III. in Drury 
Lane Theatre, Lord Chief Justice Kenyon 
told the jury that the prisoner’s responsibil- 
ity depended on the question ‘“ whether at 
the very time when he committed the act 
his mind was sane.” But this advance was 
not long maintained. For in 1812, on the 
trial of Bellingham for the murder of Mr. 
Perceval in the Lobby of the House of 
Commons, Sir James Mansfield prescribed 
another test of punishable insanity— 
namely, whether the accused possessed 
sufficient capacity to distinguish between 
right and wrong in the abstract. In the 
course of time this theory of responsibility 
also was felt to be inadequate. Scientific 
observers of the phenomena of mental dis- 
ease established the existence of a type of 
lunatic whose general notions of right and 
wrong were perfectly clear and correct, and 
who, nevertheless, committed acts forbidden 
alike by morality and by law, under a fixed 
belief that his conduct was not only pardon- 
able but meritorious. It might well be that 
such persons deserved punishment. But it 
was certain that the existing law offered 
little guidance as to the principles on which 
their punishment should be based. This 
deficiency the present legal test of lunacy 
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purports to supply. It is embodied in 
answers given by the judges to questions 
propounded to them by the House of Lords 
after the acquittal of Daniel Macnaughton 
in 1843, on the charge of having murdered 
Mr. Drummond, the private secretary of 
Sir Robert Peel; and it makes the guilt or 
innocence of a person accused of crime, and 
defended on the ground of insanity, depend 
on whether he did or did not ‘“ know the 
nature and quality” of his act at the time of 
committing it. Against this standard of 
responsibility the British Medical Associa- 
tion is now in full tilt, and not without 
reason. The “rules in Macnaughton’s 
Case” represent accurately enough the state 
of medical knowledge in 1843, and are still 
comparatively harmless when judiciously 
manipulated. But they ignore the fact 
that mental disease may, and does, impair 
its victims’ wills, as well as their other facul- 
ties; and, after the criticisms that have been 
passed upon them by judges so eminent as 
the late Lord Coleridge, the late Sir James 





Stephen, and Sir Henry Hawkins, it is high 
time they were revised. We regard, how- 
ever, with considerable apprehension the 
proposal that the revision should take the form 
of questions put to the judges by the House 
of Lords. We should have thought that this 
species of catechism had already been suffi- 
ciently discredited by the experiment of 1843 ; 
and we know of no other authority for the 
proposition that the House of Lords has a 
right’to question the judges except in the 
exercise of its legislative or judicial func- 
tions. What is wanted is that some bar- 
rister should be found of sufficient daring 
to challenge the authority of the Macnaugh- 
ton “rules” in defending a prisoner on 
whose behalf a plea of insanity is put for- 
ward. There is every reason to believe that 
the mental soil of the Bench is already not 
unprepared for such a suggestion. And, in 
any event, the point would be brought be- 
fore the Court for Crown Cases Reserved 
—a tribunal undoubtedly competent to 
decide it.— Saturday Review. 
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CONTRASTS IN ENGLISH CRIMINAL LAW. 


I. 


By Hampton 


NE of the most singular facts in the 

history of the criminal law of England 
is the sad contrast between the theory and 
the actual administration of the law. 

For more 
than six hun- 
dred years the 
following max- 
ims have been 
familiar: “ Ev- 
ery man’s 
house is his 
castle”; ‘No 
freeman can be 
deprived of 
life, liberty, or 
property save 
by the judg- 
ment of his 
peers and the 
law of the 
land”: “The 
presumption of 
the law is in 
favor of inno- 
cence”; “The 
judge is coun- 





sel for the pris- 
oner”; “To 
no one will we 
sell, deny, or 
delay either 
justice or 
right.” 
Lawyers and 
judges, statesmen and historians have ech- 





oed and re-echoed these striking phrases 
ntil the general impression prevails that, 
$i the exception of five or six instances 
of shocking barbarity on the part of a 
Jeffreys, a Scroggs, or a Wright, the peo- 





ple of England were governed by laws of 


L. CARSON. 


benign and gentle sway, humanely admin- 
istered. The glories of the Great Charter, 
with its essential clauses for the protection 
of personal liberty and the property of free- 
men from ar- 
bitrary impris- 
onment and 
arbitrary spo- 
liation, were 
dwelt upon so 
constantly and 
strenuously as 
to dazzle the 
eyes of men 
and to blind 
them to the 
truth that the 
law as actually 
administered 
was full of bru- 
tality, avarice, 
superstition, fa- 
naticism, hat- 
red, and fear; 
a truth boldly 
spoken by 
Beccaria, when 
he said: “The 
laws are al- 
ways several 
ages behind 
the actual im- 
provement of 


’ ONL ? ee ie 





GEORGE, LORD JEFFREYS. the nation 


which they 
govern.” But his voice was as one cry- 
ing in the wilderness. Lord Coke, in his 
detailed commentary on the famous 39th 
and 40th chapters of Magna Charta, ob- 
served: ‘As the gold finer will not out of 
the dust, shreds, or shreds of gold, let passe 
the least crum, in respect of the excellency 
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of the metal, so ought not the learned 
reader to passe any syllable of this law, in 
respect of the excellency of the matter.” 
The same sentiments were uttered by Sir 
John Davys, Sir Matthew Hale, Sergeant 
Hawkins, Sir Michael Foster, and Sir Wil- 
liam Blackstone. The Earl of Chatham, in 
his noble panegyric upon the barons of 
Runnymede, exclaimed: ‘ My lords, I think 
that history has not done justice to their 
conduct, when they obtained from their 
sovereign that great acknowledgment of 
national rights contained in Magna Charta: 
they did not confine it to themselves alone, 
but delivered it as a common blessing to the 
whole people. They did not say, These 
are the rights of the great barons, or these 
are the rights of the great prelates. No, 
my lords; they said, in the simple Latin of 
the times, nu//us liber homo, and provided 
as carefully for the meanest subject as for 
the greatest. These are uncouth words, 
and sound but poorly in the ears of schol- 
ars; neither are they addressed to the 
criticism of scholars, but the hearts of 
freemen. These three words —xudllus liber 
homo —have a meaning which interests us 
all; they deserve to be remembered — they 
deserve to be inculcated in our minds— 
they are worth all the classics.” Even the 
sober-minded Mr. Hallam asserted that it 
must have been a clear principle of the 
Constitution from the days of John that no 
man could be detained in prison without a 
trial, and that from that era it became the 
right of every subject to demand the writ of 
habeas corpus. 

In no one of the authorities referred to 


can a line or a word be found in denunci- | 


ation of existing wrongs, or a suggestion 
for the amelioration of a savage code. It is 
not until the student turns to the State 








} 


| 





Trials and the Statutes that he can begin to | 


realize the magnitude of the task un- 
dertaken by those immortal criminal law 
reformers — Sir Samuel Romilly, Lord 
Brougham, Jeremy Bentham, and Rev. Sid- 


! 
| 


ney Smith. Before attempting a sketch of 


their labors, it is proper to trace in outline 
the actual condition in practice of English 
criminal law. 

This is the purpose of this paper. 

The point that we wish to emphasize and 
illustrate is that while the theory was noble 
and humane, the practice was barbarous 
and cruel. 

Starting with the most comprehensive, 
division of crimes into felonies and misde- 
meanors, we notice that felonies embraced 
all offenses that were punished by death by 
custom, and included all the crimes of high- 
est grade, from treason and murder to 
robbery and breach of prison, while misde- 
meanors embraced all the lower grades of 
crime, from assaults and batteries to perjury 
and libel, the punishment being generally 
by fine and imprisonment, sometimes by 
transportation for life or years. A priori, it 
would be asserted that the greatest safe- 
guards would be thrown about men charged 
with felonies, and that fewer rights or privi- 
leges would be accorded to those charged 
with misdemeanors. In point of fact, how- 
ever, the exact reverse was the case. At 
common law, the graver the charge the 
more hopeless was the task of defense, not 
because of any inherent difficulty, but solely 
because of the failure of the law to throw 
actual safeguards about the unhappy wretch 
on trial. 

The evidence for the Crown was always 
given under the solemnity of an oath, a 
solemn adjuration, indeed, in superstitious 
days, but the prisoner was prevented by 
fixed rule from calling any witnesses in 
his behalf. This was not relaxed until 
the days of bloody Mary, and then the 
Court was simply admonished to listen 
to whatever could be said in favor of 
the subject. No witnesses, summoned for 


| the defense, could be sworn, until the 
| days of Anne. 


In all felonies the pris- 
oner was denied a copy of the indict- 
ment, and he was expected to be astute 
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enough to pick out its flaws upon hear- 
ing it read for the first time. He was 


denied also knowledge of the names of 
the jurors and of the names of the wit- 
nesses against hfm. His worst enemy might 
be upon the panel, but he was left to 
his own presence of mind to challenge in 
He was always re- 


time, propter affectum. 
fused the as- 





whom he was to be confronted or to be 
tried. No wonder that accusation became 
tantamount to conviction, while conviction 
meant death. How full of significance was 
the exclamation of the Duke of Norfolk 
upon his trial: ‘I know that one suspected 
is more than half condemned.” (1 State 
Trials, 965.) 

To be legal- 





sistance of 
counsel in the 
court room, 
and even the 
advice of coun- 
sel in prison, 
except by spe- 
cial 
court, and this 
privilege, when 
granted, which 
was but sel- 
dom, was shorn 
of its value, 
because he was 
deprived of the 
use of any pa- 
pers drawn up 
by counsel to 
prepare him 
for trial. He 
was tried at the 
same. assizes, 
very often on 


leave of 








ly exact, the 
rule was as fol- 
lows: Atcom- 
mon law, in all 
cases, whether 
of treason, fel- 
ony, or misde- 
meanor, and at 
all times, the 
prisoner had 
the right to ad- 
dress the jury 
in person in 
his own behalf. 
In misdemea- 
nors he was 
always allowed 
to do this by 
counsel ; but it 
is universally 
agreed that, at 
common law, 
a prisoner, 
whether peer 











the same day, 
on which the 
indictment was 
found. He was bullied and insulted by 
bloodthirsty attorneys-general, and brow- 
beaten by the judge. His exact situation 
was truly this—in a case where his life 
was at stake, and he most needed the 
assistance of an eloquent and dauntless ad- 
vocate, he was denied the right to counsel, 
and was left to struggle single-handed against 
the tyranny and overwhelming influence of 
the Crown, ignorant as he was of law, igno- 
rant of the charge, ignorant of those by 


or commoner, 
was not enti- 
tled to defend 
by counsel, upon the general issue, ‘“ not 
guilty,” on any indictment for treason or 
felony. (1 Archbold’s Crim. Prac. & PIl., 
Pomeroy’s Edit., 551; Weeks on Att’ys at 
Law, sec. 184; 1 Chitty’s Crim. Law, 407; 
Hawkins’ Pleas of the Crown, b. 2, c. 39, 


SIR EDWARD COKE, 


sec. 1; Foster’s Crown Law, 281; Hale’s 
Pleas of the Crown, 236.) 
There were certain exceptions. Thus in 


appeals, which were private rather than 
public prosecutions upon accusations of 
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murder, counsel were allowed to the ap- 
pellee, on the theory that the proceedings 
were conducted with individual spleen. (2 
Hawkins, c. 39, sec. 3; 1 Chitty Crim. Law, 
410; 17 State Trials, 430.) 

So, too, the prohibition of counsel applied 
only to matters of fact, as the court assigned 
counsel to argue a doubtful point of law 
arising at the trial, but it was held that the 
prisoner must propose the point, and if the 
court thought it would bear debate, counsel 
would be assigned. (7 State Trials, 1523.) 
At the trial of Lord Preston in 1691, Chief 
Baron Atkyns said: ‘It is not the doubt 
of the prisoner but the doubt of the court 
that will occasion the assignment of counsel.” 
(12 State Trials, 659.) 

A third exception arose where the issue 
turned on collateral facts, such as a plea of 
sanctuary, or a pardon, or upon an assign- 
ment of error to reverse a sentence of out- 
lawry: Upon these matters the prisoner 
was entitled to counsel. (Foster’s Crown 
Law, pp. 42, 46, 56, 232; Ratcliffe’s Case, 
4 State Tr. 47.) 

It is quite clear that these exceptions 
were of but little practical benefit to those 
who were ignorant of law. 

The apologists for the rule that prisoners 
tried for felony should not have counsel 
were men of high legal station and renown. 
Lord Coke declared that the reason of its 
adoption was because the evidence by which 
the prisoner was to be condemned ought to 
be so very evident and so plain that all the 
counsel in the world should not be able to 
answer it. (3 Inst. 137.) Sir John Davys 
(preface to Davys’ Reports) wrote: ‘“ Our 
law doth abhor the defence and mainten- 
ance of bad causes more than any other 
law in the world,” while Sergeant Hawkins 
contended that the rule was reasonable, ‘as 
every one of common understanding may 
as properly speak to a matter of fact as if 
he were the best lawyer,” and that “ it 
requires no manner of skill to make a 
plain and honest defence, which in cases 





of this kind is always the best, the sim- 
plicity and innocence, the artless and _ in- 
genuous behavior of one whose conscience 
acquits him, having something in it more 
moving and convincing than the highest 
eloquence of persons speaking in a cause 
not their own.” (2 Hawkins, c. 39, sec. 
2.) Shades! of Dunning, of Erskine and 
of Scarlett, how destructive of your noblest 
triumphs would these boasted oracles of the 
law have proved, had not milder views pre- 
vailed in happier ages than those of Bacon 
and Hale. 

We now turn to the cases which illustrate 
the statements above made. 

Upon the trial of Thomas Howard, Duke 
of Norfolk, for high treason, in the four- 
teenth year of the reign of ‘Elizabeth, he 
besought the Lord Chief Justice, presid- 
ing over the House of Peers, to assign 
him counsel for the purpose of answering 
the indictment, and was told in reply that: 
‘in case of high treason he cannot have 
counsel allowed, and that he was to answer 
to his own fact only, which himself best 
knew and might without counsel sufficiently 
answer.” Norfolk urged: “I was told be- 
fore I came here, that I was indicted upon 
the. statute 25 Edward III. I have had 
very short warning to provide to answer 
so great a matter; I have not had four- 
teen hours in all, both day and night, and 
now I neither hear the same statute alleged, 
and yet I am put at once to the whole herd 
of laws, not knowing which particularity to 
answer unto. The indictment containeth 
sundry points and matters to touch me by 
circumstance, and so to draw me into mat- 
ters of treason which are not treasons them- 
selves: therefore with reverence and humble 
submission, I am led to think I may have 
counsel... I am hardly handled; I have 
had short warning and no books; neither 
book of statutes nor so much as the 
Breviate of Statutes. I am brought to 
fight without a weapon.” 

To which Sir James Dyer, Lord Chief 
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Justice of the Common Pleas, replied: ‘“ All | him to speak to them. The judges in reply 
our books do forbid allowing of counsel in | refused his request, immediately overruled 
the point of treason.” (1 State Trials,p.82.) | his points, alleging that counsel were not 








SIR MATTHEW HALE. 


On the trial of Sir Henry Vane for high | allowable in criminal cases for life, and 
treason, in the fourteenth year of Charles | asserting that if it be held in criminal cases 
II., he suggested five different points of law, | for life, then every felon in Newgate might 
which he prayed the court to consider, and | plead the same, and so there would be no 
earnestly requested to have counsel assigned | jail delivery. Upon which Vane pointed 
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out that this made the law “less careful 
for the preservation of a man’s life than 
any particulars of his estate, whereas life 
was the greater, and all innocent blood 
when spilt was irreversible: as to that 
matter, it cannot be gathered up again.” 
Vane then tendered a bill of exceptions, 
and pointed out that it was the duty of the 
judges, under the statute of Westminster 
II., chap. 31, passed in the thirteenth year 
of Edward I., to seal it. The judges not 
only refused, but fell upon him in a body 
with all sorts of arguments. After his con- 
viction, he presented reasons for an arrest 
of judgment, written out by himself, which 
the court refused to hear. (2d State 
Trials, p. 435. et seq.) 

Upon the trial of John Crook in 1662 fora 
refusal to take the oath of allegiance and su- 
premacy, the prisoner requested certain in- 
formation of the court touching the indict- 
ment, and then used these words: “ And 
you that are judges upon the bench, ought 
to be my counsel, and not my accusers, but 
to inform me of the benefit of those laws; 
and wherein I am ignorant, you ought to 
inform me, that I may not suffer through 
my own ignorance of those advantages 
which the laws of England afford me as 
an Englishman.” 

The Chief Judge, Sir Robert Foster, in 
reply said: “We sit here to do justice, 
and are upon our oaths, and we are to tell 
you what is law, and not you us; therefore, 
sirrah, you are too bold.” 

Crook: “Sirrah is not a word becoming 
a judge; for I am no felon, neither ought 
you to menace the prisoner at the bar.” 

Judge, interrupting Crook: “It is an evil 
zeal.” 

Crook then refused to plead to the indict- 
ment, but continuing his argument with the 
court, the judge directed his mouth to be 
closed with “a dirty cloth.” (2 State 


Trials, p. 463.) 
Upon the trial of William Penn and Wil- 
liam Mead at the Old Bailey, for a tumultuous 





assembly, in the twenty-second year of 
Charles II., the Recorder asked Mead this 
question : — 

“What say you, Mr. Mead, were you 
there?” 

Mead: “It is a maxim in your own law, 
nemo tenetur accusare setipsum, which if it 
be not true Latin I am sure it is true Eng- 
lish, that no man is bound to accuse himself. 
And why dost thou offer to ensnare me with 
such a question? Doth not this show thy 
malice? Is this like unto a judge that 
ought to be counsel for the prisoner at the 
bar?” ? 

Recorder: “Sir, hold your tongue. I 
did not go about to ensnare you.” 

Penn, a youth of twenty-five years of 
age, asked the Recorder whether he was 
indicted under the common law or by 
statute. The Recorder answered, ‘‘ Upon 
the common law.” 

Penn in reply: ‘Where is that common 
law?” 

Recorder: ‘You must not think that I 
am able to run up so many years and ever 
so many adjudged cases which are called 
common law, to answer your curiosity.” 

Penn: ‘‘ This answer, I am sure, is very 
short of my question, for if it be common 
it should not be so hard to produce.” 

Recorder: ‘ The question is whether you 
are guilty of this indictment.” 

Penn: “The question is not whether I 
am guilty of this indictment, but whether 
this indictment be legal. It is too general 
and imperfect an answer to say it is the 
common law, unless we know both where 
and what it is. Where there is no law, 
there is no transgression, and that law which 
is not in being, is so far from being com- 
mon, that it is no law at all.” 

Recorder: “You are an impudent fel- 
low; will you teach the court what law is?” 

Penn: ‘Certainly. If the common law 
be so hard to be understood, it is far from 
being very common.” 

’ Recorder: “Sir, you are a troublesome 
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fellow, and it is not for the honor of the 
court to suffer you to go on.” 

Penn: “I have asked but one question, 
and you have not answered me, though the 
rights and privileges of every Englishman 
be concerned in it.” 

Recorder: ‘If I should suffer you to ask 





malities of the law for the purpose of 
destroying him. He maintained his rights 
with great spirit and courage, but was re- 
fused; when, bursting out with long-sup- 
pressed wrath, he exclaimed : — 

“Oh, Lord, sir, what strange judges are 
you, that you will neither allow me to have 





SIR MICHAEL FOSTER. 


questions till to-morrow morning, you would 
be never the wiser.” 

Penn: “ That is according as the answers 
are.” (2 State Trials, p. 610.) 

Upon the trial of John Lilburne for high 
treason, the prisoner contended for the ap- 
pointment of counsel, alleging that the 
court went about to ensnare him, and to 


take advantage of his ignorance of the for- 





counsel to help me to plead, nor suffer me 
myself to speak for my own life! Is this 
your law and justice?” He then appealed 
to the jury, denouncing the cruelty and 
injustice of the court in denying him the 
privileges of an Englishman when upon 
trial for his life. 

Justice Jermin then told the jury that 
“it was expected by the court that some 
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matters of fact, or some questions of law, 
might arise upon the evidence; which if it 
had, it was the duty of the court to have 
cleared it; but there does not appear to 
be any, and therefore there is an end as 
to the dispute of the law.” To which the 
foreman of the jury replied: ‘‘We are no 
lawyers, indeed, my lord,” and requested a 
copy of the Act for treason, while one of 
the jury desired to drink a cup of sack, 
for they had sat so long, and how much 
longer the debate of the business might 
last he knew not. Upon which the jury 
were told that however in ordinary cases 
they might be permitted to drink before 
they went from the bar, that in cases of 
felony and treason the court had never 
so much as heard it even asked for, and 
therefore the request was refused. 

As the jury retired, Lilburne in a loud 
voice appealed to them to see that he had 
fair play, and upon their return. to court 
they pronounced a verdict of “ not guilty,” 
which was received with extraordinary ac- 
clamation from the multitudes of people in 
the hall, such as is believed ‘ was never 
heard in Guild Hall, which lasted for about 
half an hour without intermission, which 
made the judges for fear turn pale and hang 
down their heads.” (2 State Trials, p. 80.) 

Upon the trial of Lady Alice Lisle for 
high treason, on the 27th of August, 1685, 
in the first year of the reign of James IL, 
Lord Chief Justice Jeffreys denounced a 
witness produced for the Crown, who was 
unable to give any testimony adverse to the 
prisoner, as a “vile wretch,” and behaved 
with such violence as to “ clutter him out of 
his senses,” and upon the witness’s con- 
tinued failure to recollect, exclaimed: ‘Oh, 
blessed God, was there ever such a villain 
upon the face of the earth; to what times 


are we reserved? Dost thou believe that 


there is a God?” and continued to drive 
the witness into a state of mental confusion, 
and then, observing that he stood silent, 
exclaimed to the jury: ‘I hope, gentlemen, 





you take notice of the strange and horrible 
behavior of this fellow; and with all you 
cannot but observe the spirit of this sort of 
people; what a villainous and devilish one 
it is.” 

After sentence was pronounced that the 
gentle lady should be executed by burning 
her alive, which was graciously changed to 
causing her head to be severed from her 
body, the prisoner, in tones of affecting 
emphasis, said: ‘I have been told the 
court ought to be counsel for the prisoner, 
instead of which there was evidence given 
from the Bench which, though it were but 
hearsay, might possibly affect my jury. 
My defense was such as might be expected 
from a weak woman; but such as it was, I 
did not hear it repeated again to the jury.” 
(2 State Trials, 105.) 

The foregoing cases, while striking in- 
stances of judicial barbarity, are not uncom- 
mon illustrations of what repeatedly occurred 
during the State trials of England. It is 
true that the rule that a prisoner indicted for 


| felony should not have the aid of counsel 


did not pass unchallenged. As far back as 
the reign of Edward II. the author of the 
‘‘ Mirror of Justices” had declared that coun- 
sel learned in the law ‘“ were more necessary 
for the defense of indictments and appeals 
of felonies than upon other venal causes.” 
The venerable Bishop Whitelocke assailed 
it in debate; Sir Robert Atkyns declared it 
a severity, and significantly said that he 
knew from experience what the maxim 
meant that the judge was counsel for the 
prisoner. Even Jeffreys declared that “ it 
was an injustice that a man should have 
counsel to defend a4 twopenny trespass, but 
that in defense of life he should have 
none.” 

It was not until 1695, however, that a 
bill for regulating trials in cases of high 
treason was brought forward in the House 
of Commons. After much opposition it 
became a law known as the Seventh William 
III., chapter 3, and gave among other 
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things, to a prisoner charged with high 
treason, “the assistance of counsel, not 
exceeding two, throughout his trial, to ex- 
amine his witnesses and to conduct his 
whole defense, as well in point of fact as 
upon questions of law.” 

Many wise men 
predicted the com- 
plete ruin of the 
State. Bishop Bur- 
nett, after stating 
that the bill had 
passed contrary to 
the hopes of those 
then at the head of 
affairs, said: “ The 
design of it seemed 
to be to make men 
as safe in all trea- 
sonable practices as 
possible.” 

The judges were 
the avowed enemies 
of the change. The 
Act was to go into 
effect on the 25th of 
March, 1696. On 
the 24th of March, 





cation was refused, and the unlucky man 
was actually convicted and executed six 
hours before the bill went into effect. 

The first instance on record of the assign- 
ment of counsel under the Act is on the 
trial of Rookwood and others, for having 
been concerned in 
the same conspiracy 
as Parkyns. Sir 
Bartholomew Show- 
er was assigned as 
counsel. The cra- 
ven cowardice of his 
language is striking. 
“« My lord,” said he, 
addressing Lord 
Chief Justice Holt, 
“we are assigned of 
counsel in  pursu- 
ance of an Act of 
Parliament, and we 
hope that nothing 
which we shall say 
in defense of our 
client shall be im- 
puted to ourselves. 

We come not 
here to countenance 





Sir William Par- 
kyns, a wealthy 
knight, bred to the 
law, was brought to 
trial for having been 
concerned in a Ja- 
cobite plot to assas- 





the practices for 
which the prisoners 
stand accused, nor 
the principles upon 
which such _prac- 
tices may be pre- 
sumed to be found- 





sinate the King. 
He urged that coun- 
sel might be allowed 
him, and cited the preamble of the statute as 
declaring that such ademand was reasonable 
and just. Lord Holt, the great Lord Chief 
Justice Holt, the jurist who ruled Coggs 
v. Bernard, replied: ‘God forbid that we 
should anticipate the operation of an Act 
of Parliament even by a single day.” 
(13 State Trials, 72.) Parkyns then asked 
that the trial be postponed; but his appli- 





MI 





ed; for we know 
of none, either 
religious or civil, 
that can warrant or excuse them.” 

In strong contrast with this abject apology 
is the splendid bearing of Erskine on the 
trial of Tom Paine. “I will forever — at 
all hazards—assert the dignity, indepen- 
dence, and integrity of the English Bar, 
without which impartial justice, the most 
valuable part of the English Constitution, 
can have no existence. From the moment 
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that any advocate can be permitted to say 
that he will, or will not, stand between the 
Crown and the subject arraigned in the 
court where he daily sits to practice, from 
that rhoment the liberties of England are 
at an end.” 

Impeachments had been expressly ex- 
cepted from the statute of William III., and 
therefore counsel were denied to Lords 
Winton and Lovat, the latter of whom, 
broken by the weight of 80 years, was too 
feeble to struggle even for his life. It is 
significant that Sir William Yonge, who was 
the leader of their impeachment, intro- 
duced into the House of Commons a bill 
that in 1747 became known as 20th George 
III., correcting this abuse. It was not, 
however, until 1836 that the last remnants 
of this barbarism were swept away. The 
6th and 7th William IV., chapter 114, en- 
acted that all persons tried for felony should 
be admitted to make their defense by coun- 
sel or attorney. 

Enough has been displayed in this paper 
to satisfy the American lawyer of the value 
of the Sixth Amendment to the Constitu- 
tion of the United States, adopted in the 
year 1790, which provides, among other 
things, that “in all criminal prosecutions, 
the accused shall enjoy the right to a speedy 
and public trial by an impartial jury of the 
State and District wherein the crime shall 
have been committed, ... and to have 
the assistance of counsel for his defense.” 

Having considered some of the rules of 
practice relating to criminal trials, and the 
method of procedure, in a subsequent paper 
we will turn to the crimes themselves and 





their punishments, in order to form an 
adequate idea of the nature of the English 
criminal code. 


Nore : — Since writing the foregoing paper, 
the author has come into possession of a most 
interesting original document, which shows that 
even in cases of misdemeanor King’s counsel 
required a royal license to defend prisoners 
charged with crimes of the grade of misdemeanors. 
The document is signed by George IV. and by 
Sir Robert Peel, and is addressed to the cele- 
brated James Scarlett, afterward Lord Abinger. 
It reads as follows :— 


‘¢Wheras the Committees of The Earl Cadogan, 
have by their Petition humbly represented unto us, 
that an Indictment hath been preferred against the 
said Earl and Sarah D'Oyly, (since deceased) for 
certain Misdemeanors. That they are desirous of 
advising thereon on behalf of the said Earl with 
James Scarlett, Esquire, one of Our Counsel learned 
in the Law, and that the said James Scarlett should 
defend the said Indictment for the said Earl; but for 
as much as he cannot Plead for the said Earl without 
Our License, The Petitioners therefore humbly pray 
that We will be graciously pleased to grant Our 
Royal License for the said James Scarlett, Esqre., to 
be of Counsel for the said Earl on the Trial of the 
said Indictment. We being graciously pleased to 
condescend to the Petitioners’ request, do accord- 
ingly dispense with the said James Scarlett, Esqre., 
and grant him Our Royal License and authority to 
be of Counsel for the said Earl as often as there shall 
be Occasion. 

‘«¢ Given at Our Court at Carlton House the twenty- 
first day of June 1822 in the Third Year of our 
Reign.” 

By His Majesty’s Command 

Ros. PEEL. 

One Pound 
Ten Shillings 

Stamp. 

Endorsed: JAMES SCARLETT, Esqre., Licence to 


Plead. 


GEORGE, &. 


o) 
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LEGAL REMINISCENCES. 


By L. E. CHITTENDEN. 


VIII. 


THE BEAUTIES OF CHANCERY. 


HE Lord High Chancellor is a creature 
of the past. He exists only in history 
and comic opera. He has gone into the 
beyond with the generation which endured 
Jarndyce and Jarndyce, burned witches, 
hung men for larceny and imprisoned them 
for debt. The number of his surviving de- 
scendants can be counted upon the fingers. 
They live because they are too insignificant 
to be destroyed. They are the survivals of 
an age that was essentially reptilian, and they 
are rapidly becoming fossil. At long inter- 
vals of time they show signs of life, and, 
true to their ancestral conditions, continue 
to amuse the bar, burlesque justice and show 
into what unsounded depths of absurdity a 
legal institution has the capacity to fall. 

In my present summer vacation I have 
met with the most recent case with which 
chancery has had to deal. I do not care to 
give its title or venue, lest I might be sued 
for libel and enjoined from giving the truth 
in evidence. The reader will have to accept 
it upon its intrinsic evidence and my own 


endorsement of its truth. These were the | 


facts. 

There was a wicked millionaire who 
owned a wood which he was preserving for 
a public park in his native town. A neigh- 
bor who owned an adjacent wood had 
offered to sell to the millionaire, and the 
latter had agreed to buy it. The latter had 
a passion for preserving trees, for he believed 
that our descendants would repent in sack- 
cloth for the sin of their fathers in stripping 
the hills and mountains of their verdure, 
their value and their beauty. The cutting 
of the neighbor’s forest would go far 
towards destroying the beauty of the pro- 





jected park, and he expected to pay for it 
and take the deed at his convenience. 

There was a speculator of the French 
persuasion who conceived the project of buy- 
ing the neighbor’s wood and selling it to the 
railroad. He waylaid the owner, and did 
not leave him until he had agreed to sell 
his trees for $1,400, to be removed from the 
land within two years, the Frenchman to 
give security for the payment of the pur- 
chase money. 

The millionaire was exceedingly troubled 
in his mind when he heard of this sale. It 
was his hobby that the hills and the moun- 
tains would not praise the Lord after they 
were stripped of their glorious apparel ; and 
the cutting of this wood would ruin his pro- 
jected park; so he went to the Frenchman 
and tried to buy his contract. He offered 
him five hundred dollars more for it than 
any two neighbors would say it was worth. 

The Frenchman thought his ship had 
come in; ‘Ah lak for be reech man lak you 
own sef,” he said. ‘Ah feel good! mos 
lak reech man alretty, pooty soon! Ah 
don’ sell mah leetly trade for no cinq cents 
piastre, vat you call dollaire. You geef me 
five tousan’ dollaire, den you geets mah leetly 
trade avec all dose big trees! Ah, no sell 
heem for someting mo small; not for one 
soumarkee, begar.” 

Having found the Frenchman inflexible 
the millionaire applied to the owner, who 
said that as the Frenchman had failed to 
give the promised security he regarded him- 
self as no longer bound to him by his con- 
tract. Moreover, the contract was oral and 
could not be enforced. He therefore sold 
the 138 acres of land, with the wood and 
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trees upon it, to the millionaire for $4,500, 
its value, and gave him a deed which was 
duly recorded. 

Inthe state where the land was situated, 
as in most other states of the Union, public 
policy had required the passing of a statute, 
called the “Statute for the prevention of 
Frauds and Perjuries,” which, in substance, 





declared that a contract for the sale of an | 


interest in land was worthless unless there 
was some note or memorandum of 
writing signed by the party to be charged 
with its obligations. It was the clear duty 
of the courts to refuse to enforce a contract 
for the sale of standing trees unless it was 
proved by such a writing. 


it in 


| 
| 


The wicked millionaire wished to oppress | 


the Frenchman with this statute. 
brought his bill in chancery against the 
Frenchman, in which he set forth that the 
latter had not given the security promised, 
that he was insolvent, that his contract with 
the owner was “verbal only and invested 
the Frenchman with no title to or legal in- 
terest in the standing trees,’ that he had 
bought the land and trees, that the cutting 
of the trees would cause irreparable injury 
to the proposed park, wherefore he prayed 
for an injunction against the removal of the 
trees by the Frenchman. The chancellor 
granted the injunction. The Frenchman an- 
swered that it might be true that he had not 
given the security, but he had done what in 
chancery would do just as well, he had sent 
the owner a letter from the wood agent of 
the railroad company to which he expected 
to sell the wood, saying that the agent was 
very busy, but he expected, about ‘“ week 
after next,” to meet the Frenchman and 
make a contract for the sale of the wood, 
in the meantime, as they understood each 
other, he could go on with his work. This 
letter the owner had not returned, and, by 
failing to do so, had led the Frenchman to 
that he was satisfied,—that the 
contract, having thus been partially per- 
formed, was taken out of the statute, and 


believe 


He | 








although the Frenchman knew that the 
millionaire ‘“‘claims such contract to be 
void under the statute of frauds, and pur- 
chased with a view of asserting such 
claim,” still, the Frenchman claimed the 
protection of chancery. 

On the coming in of this answer, the 
chancellor dissolved the injunction; the mil- 
lionaire, as he had a right under the rules 
of chancery to do, dismissed his action 
and paid the costs. Then he commenced 
a new action, in which he set forth his 
claim that the contract was void under the 
statute of frauds with great prolixity and 
diffusion, and another chancellor granted 
a second injunction. The Frenchman an- 
swered as before, the case was referred 
to a master who reported the facts as 
they are herein above stated, the chancellor 
made a final decree, making the injunction 
permanent, and giving judgment for the 
wicked millionaire, that the Frenchman’s 
contract was void: and the Frenchman ap- 
pealed from one to the full bench of seven 
chancellors. 

Now to anybody outside the fog and mur- 
kiness of chancery, this was a perfectly clear 
case. The contract was not in writing, there 
was not a scrap of writing around it, except 
the wood agent’s letter, and he had no legal 
interest in the property. The statute de- 
clared such a contract to be opposed to the 
public policy of the state, and void. Toa 
plain man it would seem to have been the 
plain duty of the appellate court to affirm 
the chancellor’s decree and say no more 
about it. : 

But chancery calls upon suitors to open 
their eyes and behold the wondrous things 
out of its law. The appellate court did not 


affirm the decree; it reversed it, and the 
grounds of that reversal a lawyer could not 
guess if he went on guessing until dooms- 
day. 

Before entering upon the difficult work of 
explaining the decision, I should say that, 
there being no necessity for it whatever, the 
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Frenchman, in conformity with chancery 
practice, had filed a cross-bill, in which he 
asked the chancellor to enforce his contract, 
although it was not in writing; to which the 


millionaire answered that it was void under ° 


the statute of frauds. 

The opinion of the one majority of the 
court traces the history of chancery from its 
prehistoric origin tothe present time. This 
was necessary in order to disclose its unsus- 
pected capability to disregard the constitu- 
tion, repeal a statute and nullify a public 
policy. Prolix and minute as this history 
was, it omitted all explanation of the term 
“setting a man into chancery,” an expres- 
sion supposed to have some connection with 
the noble and manly act of self-defense. 
With this exception the history is satisfac- 
torily complete. The relation of chancery 
to infants, married women, idiots, unmarried 
spinsters and other insane persons and the 
rest of mankind was discussed, with inci- 
dental references to the fish of the sea, the 
fowl of the air, and every creeping thing 
that creepeth. Having laid this broad and 
comprehensive basis, the opinion with ex- 
treme caution approached the case before 
the court. There were expressions in and 
connected with the first bill of complaint 
which might lead an inexperienced person 
to suppose that the millionaire intended to 
claim that the Frenchman’s contract was 
void under the statute. But he did not say 
so. He said that the contract was verbal, 
that it was not in writing, that it conveyed 
no title to or interest inthe property. But 
he did not say that it was void dy the statute 
of frauds. The statute of frauds was not 
mentioned in the first bill. Except to plead 
that statute there might be no sense in his 
bill. That the contract was void under that 
statute was an inference from the facts stated. 
A party had no right to compel the court 
to draw an inference. Therefore the court 
decided that the first bill was fatally defective. 
Again it was argued that the purpose of a 
pleading was to bring opt the understanding 





of the parties that here the answer of the 
defendant stated in express terms that the 
millionaire claimed that the contract was 
void under the statute of frauds, and that he 
purchased for the express purpose of claim- 
ing the benefit of the statute, that this 
averment showed how the Frenchman un- 
derstood the first bill, and that was suffi- 
cient. But there was a conclusive answer 
to this claim. Chancery never permitted a 
defective pleading to be amended or helped 
out by another pleading. The first bill was 
therefore incurably defective in its omission 
to aver that the contract was void by the 
statute of frauds. 

There was one point made in the argu- 
ment which had given the court some 
trouble. It seemed that the first bill had 
been dismissed, and the second, the only 
bill now before the court, was not open to 
the objection, for it set out the statute of 
frauds as a defense to the Frenchman’s 
claim with great prolixity of detail. It was 
argued that if the present bill was a good 
one it was of no consequence how many 
bad ones had been dismissed. 

To the unlearned mind there did appear 
to be a certain plausibility in this argument. 
Those who were unfamiliar with the myste- 


| ries of chancery were frequently misled by 


such suggestions. The statute of frauds 
was a technical defense. Chancery discour- 
aged technical defenses and never permitted 
them to be made but once. These defenses 
were boomerangs which a party hurled at 
his peril. If not fixed right end first, they 
were like the vaulting ambition mentioned 
in Hamlet, ex parte, 4 Shaks. 221, that 
o’erleapt itself and fell on the other side. In 
chancery they were subject to an invariable 
rule. If one of them, the statute of frauds, 
for example, was not pleaded correctly the 
first time, the party was held to have re- 
nounced it and could never plead it again. 
In this case then the averments of the sec- 
ond bill were not before the court and would 
be disregarded. 
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In this case the counsel for the millionaire 
had been persistent. He insisted that the 
rules of chancery gave a party the right to 
discontinue a defective bill for the express 
purpose of filing a new bill curing the de- 
fects by proper averments, and that the 
court had no power to nullify his right by 
the present decision. He had cited the 
rules and many statutes and decisions in 
support of his point. 

The Court wished to have the Bar under- 
stand that it did not approve of this method 
of presenting cases. The citation of au- 
thorities, especially decisions of this Court, 
was embarrassing and enormously increased 
the labors of the Court in conforming a de- 
cision to decisions already made. It had 
sometimes happened that this could not be 
done with any amount of labor. The Bar 
should acquiesce in the decisions and speak 
of them only with respect. When the Court 
is asked how it can distinguish this case 
from one where a bill is dismissed under the 
rules, the Court replies that it will deal with 
such a case when it arises. It has had 
trouble enough to decide this case in favor 
of the Frenchman to lead it utterly to de- 
cline the consideration of supposed cases. 

It might at first sight appear, said the 
chancellor, that some of these views of the 
Court rested upon rather narrow founda- 
tions, but when a party, after writing out the 
contract in his bill, claimed that it was void 
because it was not in writing, he, too, stood 
upon narrow ground and should take heed 
to his footsteps. Chancery was designed to 
supply the defects of the law. It was 
bound to do its work effectually, and it 
could not if it was constantly hampered by 
statutes, rules and precedents. What was 
the use of chancery if it could not protect 
a poor Frenchman against a rich million- 
aire? If it could not defeat such mischiev- 
ous and technical objections as a statute or 
a legislative notion of public policy? Chan- 
cery was like number nine in the root prac- 
tice of medicine, nobody knew exactly 





what it was, but it was intended to be re- 
sorted to when all other remedies failed. 

Another point had been pressed by coun- 
sel. The Frenchman was insolvent; he had 
agreed to give security for the $1,400 which 
he was to pay for the trees. It had been 
argued that this agreement was material, 
that had it not been made the owner would 
not have consented to the sale. This might 
be true; it was true that the security had not 
been given, but that was not the fault of the 
Frenchman. He had shown due diligence. 
He expected to sell to the railroad company 
for a profit of two thousand dollars. He 
was ready to make the contract, but the 
agent put him off with a letter until week 
after next, when he would try to meet him 
and make a contract; meantime, he could 
go on with his work. The Frenchman sent 
this letter to the owner, who never returned 
it. This was all he could do. The agent 
said he could go on with his work. True, 
he had no right to say so, but when the 
knowledge came to the owner that the agent 
was giving directions about it, and he did 
not object, chancery would assume that he 
consented to the Frenchman’s going on with 
his work. 

In chancery that which ought to be done 
is presumed to be done. The wood agent 
ought to have signed that contract with a 
provision in it that a part of the payment 
for each cord of wood should be paid to the 
owner. That would have given the owner 
security, and ¢#at chancery presumed had 
been done! Upon the whole case, then, 
the decree must be reversed, and a mandate 
be issued declaring the parol contract valid, 
and that the Frenchman might go on and 
cut the wood. The mandate directed the 
wood agent to execute his contract, but 
upon a suggestion that he was not a party 
to the action, and might object to any de- 
cree against him on that ground, that part 
of the mandate was withdrawn. 

Only one event prevented this case from 
passing into legal history as the greatest 
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triumph of chancery over the common law 
and common sense to be found in the re- 
ports. But there is no limit to the tyranny 
of wealth. Like a huge devil-fish the 
wealth of the millionaire now put forth its 
mighty tentacles, grasped the property and 
tore it away, just as the Frenchman was 
about to harvest his profit. Chancery had 


ignored public policy, repealed a statute, | 


and made itself ridiculous to no end. For 
no sooner had this extraordinary decision 
been made public than the people, as one 
man, objected; they said they would not 
have it. They wanted their park. Fifty of 
them came to the chancellor with a statute 
in their hands, which authorized the dedica- 
tion of the property to the use of the pub- 
lic, and demanded that he set the machinery 





incredibly short time the land and trees 
were dedicated to the use of the public, 
and the park stands to this day, ‘‘ to witness 
if I lie.” 

Then the wicked millionaire gave a final 
exhibition of the tyranny of his wealth. 


| Just as if no court of chancery had ever 
| existed, he ascertained the value of the poor 


Frenchman’s contract, added to ita douceur 
of five hundred dollars, and paid him the 


| full amount without discount or deduction. 


It was more money than he ever saw before 
or will ever see again. So the last state of 
that Frenchman was better than the first, 
and, like the characters in a well ordered 
novel, all but the wicked millionaire having 
been previously married, the millionaire, 
the Frenchman, and the fifty citizens lived 





in motion to that end. He did so; in an | happy ever afterwards. 





SEVEN AGES OF THE LAWYER. 


By Epwarp A. U. VALENTINE. 


LL the world’s a court, 
Where some are lawyers, and the rest are lawed ; 
And life’s an action to which all are parties ; 
They get discharged and enter their appearance ; 
Their acts being seven ages. 


First then the “ zzfant,” 
The Yoseph Funior of the lecture room, 
For whose untutored eye is drawn aside 
The cumbrous drapery of words obscure, 
To show the naked beauty of the truth ; 
Who constant cons the horn book of the law — 
Smith's Leading Cases — wherein he is taught 
By the Six Carpenters to nail the facts 
And build with rule and saw a knowledge high 
Of trespass ab initio; to learn 
From Scott & Shephard, the important art 
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Of throwing squibs to scorch his legal brethren. * 
And blind them in the practice of their trade ; 
And lastly pick from out the poor sweep’s case 
Its germ of truth long hidden in the dust. 


Next, Szmon Senior, with his hasty step, 

And mind well-stuffed with legal provender 

Of rules and usages and state reports ; 

Who deems his thesis an explosive bomb 

That, when he’s fired it off, will surely shatter 
The many froward errors of the law, — 

A nostrum for the cancer spots that gnaw 

The breast of Justice ’neath her mantle fold; 
Who dreams in him the soul of Webster dwells, 
Tho’ yet inglorious and to fame unknown; 

Who pines impatient for the day to come 

When he may like an eagle spread his wings 
And mount to glory in the legal skies; — 

And from his sheep-skin get a golden fleece ; 
Whose moot-court case is a momentous thing, 
Fraught with grave issues and the bays of fame; 
There with a disputatious flood of words, 

He beards the judge on points of evidence, 

And sweeps with tongue persuasive all before him— 
Unconscious that he uses borrowed Brougham. 


Next Lewis Lawyer, newly dubbed Z.'Z., 
Who sighs like a furnace that is full of Coke ; 
Who woos his coy, capricious mistress, Law, 
That lightly holds him, playing fast and loose 
With his devotion and his awkward suit; 

Who idly drums upon the window pane, 
While clients that were looked for never come. 


Then next Charles Counsellor, adorned with scars 
Won lawfully in midst of wordy wars ; 

The wily soldier of the legal field ; 

Followed by witnesses that swear strange oaths ; 
Jealous of others, ready and quick in quarrel, 
Seeking to win a judgment even against 

The canon's mouth; calling his rival, “ dvother,” 
But oftener cozenzng him. 
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Next, Foseph Fustice, 
Raised to the pleasant woolsack’s high degree ; 
In awe-inspiring wig and sable gown, 
With solemn verdict and an eye severe ; 
With fair round belly and his purse well lined. 


Sixth age: the judge retired; at his club, 
Taking his comfort in his easy chair ; 

Mellow with many years and good old port; 
Much given to speech and seasoned anecdote 
And wit and repartee of bench and bar, 

And graphic scenes of legal days gone by; 
On whom prosperity and honor smile ; 

While time and he together play the rubber 
Of iife’s long game of many tricks and suits. 


Last scene of all: o/d age, and that grim goal, 
Where Death, the sheriff, waits to serve’the writ 
Of summons to that higher record court, 

Where all our deeds are filed and titles searched 
By the impartial eye of the great Judge. 

For him who's kept the sword of justice clean 
And helped to make the bulwark of the law 

Fit for the sentinel tread of peace, for him 

‘“No mere oblivion” waits, but being dead, 

Yet will his voice in after ages speak 

In code and valued volume of the law 

And monuments of honor, to the mind. 
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THE COURT OF STAR CHAMBER. 


By Joun D. Linpsay. 


IX. 


RYNN’S answer was an attack upon the 

«hierarchy, and in the same style as his 
books. 

Burton’s set forth the substance of his 
sermon touching the innovations in the 
church. Bastwick’s was the most aggres- 
sive and defiant. It termed the prelates 
“invaders of the King’s prerogative, con- 
temners of the Scriptures, advancers of 
popery, superstition, idolatry, profaneness, 
oppression of the King’s subjects, in the 
impious performance of which they showed 
neither wit nor honesty; enemies of God 
and the King, and servants of the Devil.” 

The following day the court assembled, 
and the defendants were brought to the bar 
to receive sentence. 

Sir John Finch, the Chief Justice of the 
Common Pleas, looked earnestly toward 
Prynn, and said: “ I had thought Mr. Prynn 
had no ears, but methinks he hath ears.” 
This directed general attention to Prynn, 
and for the satisfaction of the court the 
usher was directed to turn up Prynn’s hair 
and show his ears, which being done, “ the 
lords were displeased there had been former- 
ly no more cut off, and cast out some dis- 
graceful words of him.” 

Prynn humbly replied: ‘My Lords, there 
is never a one of your honors but would be 
sorry to have your ears as mine are.” “In 
good faith, he is somewhat saucy,” said Lord 
Coventry. ‘I hope your Honors will not 
be offended. Pray God give you ears to 
hear,” replied Prynn. 

Prynn renewed his application for per- 
mission to file his cross bill, which was 
again refused. He also asked that the 
prelates among the members of the court 
be dismissed from any voice in the censure 





of the court, ‘‘as being no way agreeable 
with equity or reason, that they who are 
our adversaries should be our judges.” 

“In good faith, it is a sweet motion, is it 
not!” observed Lord Coventry. ‘“ Herein 
you are become libellers. And if you 
should thus libel all the lords. and reverend 
judges, as you do the most reverend pre- 
lates by this your plea, you would have 
none to pass sentence upon you for your 
libelling, because they are parties.” Prynn 


‘argued that the case was not in point, as 


there were but one or two members of the 
court who, it was claimed, had been libelled, 
and he referred to a case where the Lord 
Keeper had absented himself from the hear- 
ing because a party. But this availed him 
nothing, and a further motion to file his 
answer without his counsel was also denied. 

The information was then read, and each 
of the King’s counsel was given one of the 
books annexed thereto (of which there 
were five), and proceeded to speak in turn 
upon their character and unlawfulness. 

Lord Coventry then told the defendants 
that lest they should afterwards claim they 
had not had liberty to speak for themselves 
the court proposed to give them leave to 
say what they had to say; provided they 
spoke within the bounds of modesty, and 
that their speeches were not libellous. The 
defendants all answered that they hoped to 
deliver their speeches within the bounds 
prescribed. ‘Then speak, in God’s name,” 
said the Lord Keeper, ‘‘and show cause why 
the court should not proceed to censure.” 

Prynn proceeded to point out the hard- 
ship of his situation. ‘The court ordered 
me to put in my answer under counsel’s 
hands. I endeavored it; they refused to 
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sign it. I had no power to compel them, 
and desired the court to order them to 
sign it, but the court replied they had no 
power to force them. How then could I, a 
close .prisoner, compel them, if the court 
could not? By this means: the most inno- 
cent person in the world may be made 
guilty of what crimes you please. I appeal 
to Mr. Holt if I have not used all my en- 
deavors to get him to sign my answer.” 

Holt said that he found the answer “so 
long and of such a nature that I durst not 
set my hand to it for fear of giving your 
Honors distaste.” 

‘My Lords,” said Prynn, “I did nothing 
but according to the directions of my coun- 
sel; but I spake my own words. My 
answer was drawn up by his consent. It 
was his own act, and he did approve of it. 
And if he will be so base a coward to do 
that in private which he dares not acknowl- 
edge in public, I will not have such a sin lie 
on my conscience,—let it rest with him. 
Here is my answer, which though it be not 
signed with their hands, yet here I tender it 
upon my oath, which you cannot in justice 
deny.” 

“Your case is good law,” said Finch, 
“but ill applied. The court desires no such 
long answer, but whether you are guilty or 
not guilty.” 

Prynn referred to the statutes of Philip 
and Mary, and of Elizabeth, which required 
in cases of libels upon the sovereign, the 
confession of the defendant or the testimony 
of two witnesses, in order to warrant a con- 
viction, ‘‘ and here is neither, nor is there in 
all the information one clause that doth 
particularly fall on me, but only in general. 
... This were both unjust and wicked. ... 
You do impose impossibilities upon me. 
I could do no more than I did.” 

Coventry had heard enough, “ Well hold 
your peace; your answer comes too late. 
What say you, Dr. Bastwick?” 

Bastwick expressed himself in language 
plain but strong and in a strain of defiant 





irony. It was the pointed, unaffected de- 
liverance of a persecuted man. “ My honor- 
able Lords,” he began, ‘methinks you 
look like an assembly of gods, and sit in 
the place of God. Ye are called the sons 
of God. And since I have compared you 
to God, give me leave a little to parallel the 
one with the other, to see whether the com- 
parison between God and you doth hold in 
this noble and righteous cause. This was 
the carriage of Almighty God in the cause 
of Sodom: before he would pronounce sen- 
tence or execute judgment he would first 
come down and see whether the crime was 
altogether according to the cry that was 
come up. And with whom doth the Lord 
consult when he came down? With his 
servant Abraham, and he gives the reason: 
‘For I know (saith he) that Abraham 
will command his children and household 
after him, that they shall keep the way of 
the Lord to do justice and judgment.’ My 
good Lords, thus stands the case between 
your Honors and us thi day. There is a 
great cry come up into your ears against us 
from the King’s attorney. Why now be 
you pleased to descend and see if the crime 
be according to the cry, and consult (with 
God), not the prelates, being the adversary 
part, who as it appears to all the world do 
proudly set themselves against the ways of 
God, and from whom none can expect jus- 
tice or judgment, but with righteous men 
who will be impartial on either side, before 
you proceed to censure, which censure you 
cannot pass on us without great injustice 
before you hear our answers read. Here is 
my answer, which I here tender upon my 
oath. My good Lords, give us leave to 
speak in our own defense. We are not con- 
scious to ourselves of anything we have 
done that deserves a censure ... but that 
we have ever labored to maintain the honor, 
dignity and prerogative royal of our Sove- 
reign Lord the King. Let my Lord the 
King live forever. Had I a thousand lives I 
should think them all too little to spend for 
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the maintenance of His Majesty’s royal 
prerogative. My good Lords, can you pro- 
ceed to censure before you know my cause ? 
I dare undertake that scarce any one of 
your Lordships have read my books. And 
can you thencensure me for what you know 
not, and before I have made my defense? 
Oh, my noble Lords, is this righteous judg- 
ment? This were against the law of God 
and man to condemn a man before you 
know his crime. The governor before 
whom St. Paul was carried (who was a very 
heathen) would first hear his cause before 
he would pass any censure upon him. And 
doth it beseem so noble and Christian [an ] 
assembly to condemn me before my answer 
be perused, and my cause known? Men, 
brethren and fathers, into what an age are 
we fallen! I desire your Honors to lay 
aside your censure for this day, to inquire 
into my cause, and hear my answer read: 
which if you refuse to do I here profess I 
will clothe it in Roman buff, and send it 
abroad into the view of all the world, to 
clear mine innocency, and show your great 
injustice in this cause.” P 

“ But this is not the business of the day,” 
interrupted the Lord Keeper; “why 
brought you not in your answer in due 
time?” 

““My Lord,” said Bastwick, “a long time 
since I tendered it to your Honor... And 
if my counsel be so base and cowardly that 
they dare not sign it for fear of the prelates 
(as I can make it appear), therefore have I 
no answer? My Lords, here is my answer, 
which tho’ my counsel out of a base spirit 
dare not set their hands unto, yet I tender it 
upon my oath.” 

In answer to questions put by the Lord 
Keeper, Bastwick admitted having sent one 
of the books complained of to a nobleman’s 
house, with a letter directed to him, where- 
upon Lord Arundel interposed: ‘“‘ My Lord, 
you hear by his own speech the cause is 
taken pro confesso.” 

‘My noble Lord of Arundel,” said Bast- 





| 
| wick, “I know you are a noble Prince in 


Israel, and a great peer of this realm. There 
are some honorable Lords in this court that 
have been forced out as combatants in a 
single duel. It is between the prelates and 
us, at this time,.as between two that have 
appointed the field. The one, being a 
coward, goes to the magistrate and by 
virtue of his authority disarms the other of 
his weapon, and gives him a bullrush, and 
then challenges him to fight. If this be 
not base cowardice I know not what belongs 
to a soldier. This is the case between the 
prelates and us. They take away our 
weapons (our answers), by virtue of your 
authority, by which we should defend our- 
selves, and yet they bid us fight. My 
Lord, does not this savor of a base, cow- 
ardly spirit? I know, my Lord, there is a 
decree gone forth (for my sentence was 
passed long since) to cut off our ears.” 

The Lord Keeper inquiring how he under- 
took to prophesy what the censure of the 
court should be, he answered that he could 
prove that the prelates had agreed long be- 
fore that he should lose his ears. ‘The 
cause, my Lords, is great. It concerns the 
glory of God, the honor of our King. ... 
And doth not such a cause deserve your 
Lordships’ consideration before you proceed 
to censure? ... My good Lords, it may 
fall out to be any of your Lordships’ cases 
to stand as delinquents at this bar, as we do 
now. It is not unknown to your Honors 
the next cause that is to succeed ours is 
touching a person that hath sometimes been 
in greatest power in this court; and if the 
mutations and revolutions of persons and 
times be such, then I do most humbly be- 
seech your Honors to look upon us as it 
may befall yourselves. But if all this will 
not prevail with your Honors to peruse my 
books and hear my answer read, which I 
here tender upon the word and oath of a 
soldier, a gentleman, a scholar, and a phy- 
sician, I will clothe them (as I said before) 
in Roman buff, and disperse them through- 
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out the Christian world, that future genera- 
tions may see the innocency of this cause, 
and your Honors’ unjust proceedings in it; 
all which I will do though it cost me my life.” 

“Mr. Doctor, I thought you would be 
angry,” sneeringly remarked the Lord 
Keeper. 

“No, my Lord,” said Bastwick, “‘ you are 
mistaken. I am not angry or passionate. 
All that I do press is that you would be 
pleased to peruse my answer.” 

“Well, hold your peace. Mr. Burton, 
what say you?” said the Lord Keeper, ad- 
dressing the third defendant. 

Burton was discouraged with the expe- 
rience of his fellows, and made no very 
vigorous effort to state his cause. But he 
did not weaken a jot. He faced his unjust 
judges manfully. 

His answer had been expunged from the 
records. 

He said he confessed having written his 
book, but intended nothing inflammatory 
nor seditious. “In my judgment, and as I 
can prove it,” he said bravely, “it was 
neither railing nor scandalous. I conceive 
that a minister hath a larger liberty than 
always to go in a mild strain. I being a 
pastor of my people whom I had in charge 
and was to instruct, I supposed it was my 
duty to inform them of these innovations 
that are crept into the church, as likewise 
of the danger and ill consequence of them. 
As for my answer, *ye blotted out what ye 
would, and then the rest, which made best 
for your own ends, you would have me to 
stand. And now for me to tender only 
what will serve for your own turns, and 
renounce the rest, were to desert my cause, 
which before I will do, or desert my con- 
science, I will rather desert my body, 
and deliver it up to your Lordships, to do 
with it what you will.” 

“ This is a place where you should crave 
mercy and favor, Mr. Burton,” said the 
Lord Keeper, “and not stand upon such 
terms as you do.” 





“There wherein I have offended through 
human frailty I crave of God and man par- 
don,” responded Burton. ‘And I pray 
God that in your sentence you may so cen- 
sure us that you may not sin against the 
Lord.” 

The prisoners desired to speak further, 
but were commanded to silence, and the 
court proceeded to pass sentence. 

Lord Cottington was the first to express 
himself: “(I condemn these three men to 
lose their ears in the Palace yard at West- 
minster, to be fined five thousand pounds a 
man to His Majesty, and to perpetual im- 
prisonment in three remote places of the 
kingdom, namely, the Castles of Carnarvon, 
Cornwall and Lancaster.” Burton was also 
to be deprived of his ecclesiastical benefice 
and degraded from his ministerial function 
and degrees in the university. 

All were denied the use of pen, ink and 
paper, and all books except the Bible, Book 
of Common Prayer and a few books of pri- 
vate devotion. 

Finch proposed that in Prynn’s case, 
whom he regarded as the worst of the lot, 
he should be branded in the cheeks with 
the letters “S” and “L,”‘for a seditious 
libeller. 

All the lords agreed to this sentence. 

Thereupon Archbishop Laud delivered a 
lengthy address, wherein he defended him- 
self against the numerous charges that had 
been made against him in the book, and 
concluded by saying: “I humbly crave 
pardon of your Lordships for this my neces- 
sary length, and give you all hearty thanks 
for your noble patience, and your just and 
honorable censure upon these men, and 
your unanimous dislike of them, and de- 
fense of the church. But because the 
business hath some reflections upon myself 
I shall forbear to censure them, and leave 
them to God’s mercy and the King’s jus- 
tice.” 

The sentence was afterwards executed in 
the Pillory in Cheapside in the most cruel 








526 





The Green Bag. 





manner conceivable. The executioner had 
been cautioned to make no mistake this 
time, and he carried out his instructions 
with barbarous fidelity. He heated his irons 
twice to burn each of Prynn’s cheeks, and 
cut one of his ears so close as to cut off a 





part of the cheek. All of the defendants’ 
ears were cut so close as to sever arteries, 
and the surgeon had considerable difficulty 
in stopping the flow of blood. 

The offending books were publicly burned 
at the same time. 





OLD WORLD TRIALS. 


VII. 


REG. v. CONSTANCE KENT. 


N the case of Constance Kent are raised 

some curious points as to criminal respon- 

sibility, and also as to the medico-legal value 
of confession as an evidence of guilt.: 

On the morning of 30th June, 1860, 
Francis Saville Kent, a little boy four years 
of age, was found murdered in an outhouse 
on his father’s premises, Roadhill House, 
Wiltshire. The throat was cut to the bone, 
and the chest had been wounded to the 
heart. The corpse was wrapped in a 
blanket belonging to the bed on which the 
child had slept the night before. <A piece 
of flannel, such as women sometimes wear 
as a chest protector, was lying under the 
body; and a portion of a newspaper, which 
had evidently been used for wiping a bloody 
knife, lay beside it. 
guilt were discovered, and even the owner 


No other zudicia of 


| 








of the piece of flannel could not be traced. | 


The household consisted of twelve per- 
sons, of whom only the names of Mr. and 
Mrs. Kent, the nurse, Elizabeth Gough, and 
Constance Kent, a daughter of Mr. Kent by 
his first wife, are material to the present 
story. The murdered boy, a younger child, 
and the nurse, Elizabeth Gough, slept in the 
nursery, each in a separate bed. Early on 
the morning of the 30th, Gough awoke and 


* An interesting article on this question by Dr. William 
A. Hammond, will be found in the papers of the New 
York Medico-Legal Society, Ist ser., p. 318. 


found the little boy’s bed empty, but suppos- 

ing that Mrs. Kent had taken him to her own. 
room, gave herself no uneasiness on the 

subject, and fell asleep again. 

When the family came down stairs to 
breakfast it was found that the child was 
missing, and soon afterward the body was 
discovered in the plight we have described. 
All the doors and windows of the house 
had been securely locked and closed the 
night before; but the housemaid, on com- 
ing down in the morning, had found the 
drawing-room door and window _ open. 
There were, however, no blood stains in 
the house or garden, and no marks of any 
struggle, nor had any noises been heard by 
any member of the family. 

Mr. Kent, Mrs. Kent, Gough, and Con- 
stance, who was then about sixteen years 
of age, were in turn the objects of popular 
and police suspicion; and certain expres- 
sions of dislike towards the murdered child, 
which the young lady had on several occa- 
sions been heard to utter, together with the 
disappearance of the nightdress she had 
been wearing on the night before the mur- 
der, led to her arrest. But she bore herself 
in this trying ordeal in a natural and appar- 
ently innocent manner, and was soon dis- 
charged. She then went to school for two 
years, and afterwards entered St. Mary’s 
College, Brighton, a semi-conventual order 
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connected with the Church of England, with 
a rector and a lady superior. 

In the spring of 1865, the world was sur- 
prised to learn that Miss Constance Kent 
had voluntarily come forward and confessed 
herself guilty of her step-brother’s murder. 
At the trial before Mr. Justice Willes, she 
plead guilty, and Mr., afterward Lord, Cole- 
ridge, made the following statement at her 
instance after the plea was recorded: “ Be- 
fore your Lordship passes sentence, I desire 
to say two things. First, solemnly, in the 
presence of Almighty God, as a person who 
values her own soul, she wishes me to say 
that the guilt is hers alone, and that her father 
and others, who have so long suffered most 
unjust and cruel suspicion, are wholly and 
absolutely innocent; and secondly, that she 
was not driven to this act by unkind treat- 
ment at home, as she met with nothing 
there but tender and forbearing love. And I 
hope I may add that it gives me a melan- 
choly pleasure to be the organ of these 
statements for her, because, on my honor, 
I believe them to be true.” The prisoner 
was then sentenced to death by the learned 
judge with an emotion which he could not 
repress; but the capital sentence was after- 
wards commuted to penal servitude. 

With regard to this case three different 
theories prevail. The first and least satis- 
factory one is that Constance Kent was sim- 
ply a precocious criminal of the ordinary type. 
The second and probably the correct view 
is that she belonged either to the denizens 





of the borderland between sanity and in- 
sanity, whose mental equilibrium is at any 
mdment liable to be disturbed, or to the 
category of moral lunatics, with whose idio- 
syncrasies all students of continental juris- 
prudence are familiar. Her mother had died 
a lunatic, and Constance herself, though de- 
scribed as a girl of warm and generous dis- 
position, possessed a dull and sluggish intel- 
lect. At the time of the trial, she was an 
exceedingly plain-looking young woman, 
with a broad, full, uninteresting face, and 
large eyes that glanced uneasily around her 
as if expecting some danger. 

Dr. Hammond, in his interesting com- 
ments upon this case, suggests a third the- 
ory ; viz., that Miss Kent, persistently brood- 
ing over the murder, knowing that her 
father’s heart had been broken by the sus- 
picions resting upon him, subjected in St. 
Mary’s College unconsciously to the action 
of influences calculated to exalt her cerebral 
sensibility, already abnormally heightened 
by hereditary predisposition, gradually lost 
her consciousness of innocence and made 
an insane and false confession of a crime 
which she had never committed. Although 
this ingenious theory cannot, of course, be 
disproved, the coincidence between the con- 
fession and the circumstances that caused 
Miss Kent’s original arrest ; viz., her dislike to 
the murdered child, and the unaccountable 
disappearance of the nightdress that she 
wore the night before the murder, goes a 
far way towards discrediting it. 
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THE ELOQUENCE OF SILENCE. 


$6 COON after I had commenced the 

practice of my profession in Boston,” 
said Mr. Webster, “a circumstance occurred 
which forcibly impressed upon my mind 
the sometimes conclusive eloquence of si- 
lence, and I wondered no longer that the 
ancients had erected a statue to her as to a 
divinity. 

“A man in New Bedford had insured a 
ship, lying at the time at the wharf there, 
for an amount much larger than its real 
value, in one of our insurance offices at 
Boston; this ship had suddenly taken fire 
and been burned down to the water’s 
edge. It had been insured in the Massa- 
chusetts Insurance Company, of which 
General Arnold Wells was president and 
myself attorney. 

“General Wells told me of the misfor- 
tune that had happened to the company in 
the loss of a vessel so largely insured, com- 
municating to me at the same time the 
somewhat extraordinary manner in which it 
had been destroyed. 

«Do you intend?’ I asked him, ‘to pay 
the insurance?’ 

“*T shall be obliged to do so,’ replied 
the General. 

‘“‘ ¢T think not, for I have no doubt, from 
the circumstances attending the loss, that 
the ship was set on fire with the intent to 
defraud the company of the insurance.’ 

«But how shall we prove that? and 
what shall I say to Mr. Blank, when he 
makes application for the money?’ 

“ «Say nothing,’ I replied, ‘but hear 
quietly what he has to say.’ 

‘*Some few days after this conversation 
Mr. Blank came up to Boston, and pre- 
sented himself to General Arnold Wells at 
the insurance office. Mr. Blank was a man 
very careful of his personal appearance, and 
of punctilious demeanor. He powdered 
his hair, wore clean ruffles and well-brushed 





clothes, and had a gravity of speech becom- 
ing a person of respectable position. All 
this demanded civil treatment, and whatever 
you might think of him, you would naturally 
use no harsh language toward him. He had 
a defect in his left eye, so that when he 
spoke he turned his right and sound eye to 
the person he addressed, with a somewhat 
oblique angle of the head, giving it some- 
thing such a turn as a hen who discovers a 
hawk in the air. General Arnold Wells had 
a corresponding defect in the right eye. 

“T was not present at the interview, but 
I have heard it often described by others 
who were. General Wells came out from 
an inner office, on the announcement of Mr. 
Blank’s arrival, and fixed him (to use a 
French expression) with his sound eye — 
looking at him seriously, but calmly. Mr. 
Blank looked at General Wells with zs 
sound eye, but not steadily — rather as if he 
sought to turn the General’s right flank. 

“They stood thus, with their eyes cocked 
at each other, for more than a minute be- 
fore either spoke, when Mr. Blank thought 
best to take the initiative. 

“<Tt is a pleasant day, General Wells, 
though rather cold.’ 

“« «Tt is, as you say, Mr. Blank, a pleasant, 
though rather cold day,’ replied the General, 
without taking his eye down from its range. 

‘“*T should not be surprised, General,’ 
continued Mr. Blank, ‘if we should have a 
fall of snow soon.’ 

“«There might be more surprising cir- 
cumstances, Mr. Blank, than a fall of snow 
in February.’ 

“Mr. Blank hereupon shifted his foot and 
topic. He did not feel at ease, and the less 
so from his desperate attempts to conceal 
his embarrassment. 

«When do you think, General,’ he re- 
plied, after a pause, ‘that Congress will ad- 
journ?’ 
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“ «Tt is doubtful, I should think, Mr. 
Blank, when Congress will adjourn; perhaps 
not for some time yet, as great bodies, you 
know, move slowly.’ 

“ «Do you hear anything important from 
that quarter, General?’ 

“« « Nothing, Mr. Blank.’ 

“Mr. Blank by this time had become 
very dry in the throat—a sensation, I have 
been told, one is very apt to feel who finds 
himself in a embarrassing position, from 





which he begins to see no possibility of 
escape. He feared to advance, and did 
not know how to make a successful retreat. 
At last, after one or two desperate and in- 
effectual struggles to regain self-possession, 
finding himself all the while within point- 
blank range of that raking eye, he wholly 
broke down, and took his leave, with- 
out the least allusion to the matter of 
insurance. 

“He never returned to claim the money.” 


JUSTICE IN BRITISH HONDURAS. 


E went to the Grand Court. On the 

back wall, ina massive mahogany tab- 
let, were the arms of England; on a high 
platform beneath was a large circular table, 
around which were heavy mahogany chairs 
with high backs and cushions. Five of the 
judges were in their places; one of them 
was a mulatto. The jury were empanelled, 
and two of the jurors were mulattoes; one 
of them, as the judge who sat next me said, 
was a Sambo, and of the descending line, 
being the son of a mulatto woman and a 
black man. Iwas at a loss to determine 
the caste of a third, and inquired of the 
judge, who answered that he was his (the 
judge’s) brother, and that his mother was a 
mulatto woman. I had noticed the judges 
and jurors, but I missed an important part 
of an English Court. Where were the gen- 
tlemen of the bar? Some of my readers 
will, perhaps, concur with Captain Hamp- 
ton, that Balize was the last place made, 
when I tell them that there was not a single 
lawyer in the place and never had been; 
but, lest some of my enterprising profes- 
sional brethren should forthwith be tempted 
to pack their trunks for a descent upon the 
exempt city, I consider it my duty to add 
that I do not believe there is the least 
chance for one. As there is no bar to pre- 





pare men for the bench, the judges, of 
course, are not lawyers. Of the five then 
sitting, two were merchants, one a mahogany 
cutter, and the mulatto, second to none of 
the gthers in character or qualifications, a 
doctor. This Court is the highest tribunal 
for the trial of civil causes, and has jurisdic- 
tion of all amounts above £15. Balize isa 
place of large commercial transactions ; 
contracts are daily made and broken, or 
misunderstood, which require the interven- 
tion of some proper tribunal to interpret 
and compel their fulfilment, and there was 
no absence of litigation; the calendar was 
large, and the court room crowded. The 
first cause called was upon an account, 
when the defendant did not appear, and a 
verdict was taken by default. In the next 
the plaintiff stated his case and swore to it: 
the defendant answered, called witnesses, 
amd the cause was submitted to the jury. 
There was no case of particular interest. In 
one the parties became excited, and the 
defendant interrupted the plaintiff repeat- 
edly, on which the latter, putting his hand 
upon the shoulders of his antagonist, said 
in a coaxing way, ‘‘ Now don’t, George ; wait 
a little, you shall have your turn; don’t in- 
terrupt me, and I won’t you.” 

All was done in a familiar and colloquial 
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way; the parties were more or less known 
to each other, and judges and jurors were 
greatly influenced by knowledge of general 
character. I remarked, that regularly, the 


merits of the case were so clearly brought | 


out, that when it was committed to the jury 
there was no question about the verdict, and 
so satisfactory has this system proved, that, 
though an appeal lies to the Queen in coun- 





cil, but one cause has beer carried up in 
twenty-two years. Still, it stands as an 
anomaly in the history of English jurispru- 
dence; for, I believe, in every other place 
where the principles of the common law 


govern, the learning of the Bench and the 
ingenuity of the Bar are considered neces- 
sary to elicit the truth. — Stephens’ Central 
America. 


























CURRENT TOPICS. 


THE Pickwick Lawyers.— Mr. Frank Lock- 
wood, Q.C., has published a clever address on «* The 
Lawyers in the Pickwick Papers,” wh a frontispiece 
of Serjeant Buzzfuz, drawn by Mr. Lockwood. Mr. 
Lockwood informs us that there are three hundred 
and sixty characters in this book!—a statement 
almost incredible, but we rely on his census. 
Another statement is quite original and striking — 
that Serjeant Buzzfuz’s address to the jury is the 
best known speech in legal annals. It is indeed, and 
Mr. Snyder ought to have included it in his ‘‘ Great 
Speeches by Great Lawyers,” although perhaps it is 
an instance of greatness thrust upon the person and 
the subject. Mr. Lockwood records, with true 
British pride, that on the occasion of the delivery of 
this address he was introduced to the audience by 
Lord Chief Justice Russell, and he gives us his 
speech of introduction, but we regard with greater 
interest his record of the fact that Charles Dickens’s 
son was present and made a neat little speech. 





‘* THE DEADLY YEW.” — We once perpetrated a 
poem under this title for THE GREEN BaG. At that 
time we were ignorant of a curious fact in natural 
recently brought to light by the «* Albany Law 
Journal,” which probably has been consulting with 
the Forestry Commission. That journal, in speak- 
ing of the celebrated case reduced by us to metre as 
aforesaid, and of another more recent English case 
concerning projecting branches, describes the trees 
in question as ‘‘ Ewe” trees. If that designation is 
correct, the English Courts ought to be more lenient 
towards their ramifications. 


THE NEW CONSTITUTIONAL CONVENTION.— It is 
highly probable that Mr. Joseph H. Choate, the pre- 
siding officer of this body, did not find his position 
last summer an ‘‘ Easy Chair.” He seemed however 
to bring his good nature and brjght humor to bear at 
every point of stress, and todo his best to convince 


history, 


) 





the struggling minority that their rights were not being 
sacrificed by the rapacious majority. Probably he was 
grateful for the silver ‘‘loving cup” presented to 
him at the close of the unloving performances. It 
is reported that nearly four hundred amendments 
were introduced, but only some twenty-five came out 
alive. Perhaps the most important measure rejected 
was that for woman suffrage, which seems to have 
been defeated on the ground that there are already 
too many voters, many of them bad, and that to suf- 
fer women to vote would be to admit some more bad 
voters. The convention seems to have done noth- 
ing to obviate the delays in the courts, unless adol- 
zshing a number of courts in cities may be considered 
a step in that direction. The convention proposes 
to prohibit free passes on lines of travel. It also 
proposes to apportion the State into election districts 
by the constitution, instead of leaving the matter to 
gerrymandering legislation. To provide for increase 
of population it is proposed gradually to increase the 
number of senators up to fifty and of assembly men 
up to one hundred and fifty instead of thirty-two 
and one hundred and twenty-eight, as at present. 
What would Moorefield Storey say to this? Doubt- 
less that is a provision for more patriots to be bribed 
and otherwise corrupted. It seems to us that the 
great State has already got as many patriots as it 
can stand, although some of the New England States 
have more. : But patriots come higher in New York 
than in New England. It is said that some of the 
lawyers in the convention contend that the amend- 
ments approved by it became a part of the constitu- 
tion without submission to the people. The consti- 
tution does not seem explicit on this point. Amend- 
ments recommended by the legislature must be sub- 
mitted, but in respect to those recommended by 
conventions the constitution seems to make no pro- 
vision. The uniform practice however has been to 
submit them, and unquestionably this will prevail. 
Much criticism has been made on the submission of 
most of the amendments on a single ballot, which is 
manifestly unjust, as a voter may be compelled to 
vote for several bad ones for the sake of a single 
good one. 
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‘I, D.”—Somebody sends us a very much 
marked copy of ‘*The Representative,” a Minn- 
eapolis comic newspaper in its tender second year, 


which apparently represents nobody but «I. D.,” 
who signs nearly all the articles» These initials 


mean Ignatius Donnelly. At the same moment that 
we took it in, we bought a penny newspaper in 
which the most prominent head-line was ‘+ Corbett 
is Mad!” Well, so is I. D., and one is just about 
as important as the other, although as reported it 
seems to us that the bruiser is the more gentlemanly 
and writes the better English. Much of the present 
number of this ‘+ Representative” is given up to 
abusing the lawyers. I. D. starts out thus: «‘ The 
lawyers are to politics what the Jews are to finance 
— they are too devilish smart for anything.’? This 
does not consist very well with the motto of the 
newspaper, which ‘*Speak to the children 
of Israel that they go forward.” To substanti- 
ate his attacks on the lawyers I. D. quotes Christ’s 
denunciation of ‘+lawyers,” either not knowing 
or not being honest enough to admit that Christ 
meant the expounders of the church law —the minis- 
ters. He does admit that there have been a few 
‘honest ” lawyers who ‘‘tower above the darkness 
and baseness of their age,” and among them he puts 
Lord Bacon! ( By the way, why has I. D. omitted 
thus far to claim for Bacon the authorship of the 
Bible?) He argues that lawyers are not fit for 
statesmanship because they have been trained ‘to 
defend wickedness as vigorously as virtue.” He 
seems to forget that lawyers laid the foundations of 
this government, and have mainly administered it 


is: 


and made its laws up to this time. The radical 
trouble with I. D. is that he takes himself too 
seriously. His newspaper is’ comic, even funnier 


He is what Artemus 
Ward would have called an ‘‘ amoosin cuss,” and he 
is both adjective and noun. He is a Populist, and 
he is particularly down on somebody of the name 
of Macdonald who is running for office, and probably 
is a lawyer, and «*has been bought up by the Re- 
publicans.” He writes his ‘‘ editorials on the cars,” 
and they ave ‘‘ red-hot.” He styles the people who 
don’t believe in issuing a billion more of currency, 
‘«senseless old idiots.” Hecalls Gov. Waite a ‘grand 
old man,” and he backs up the bloody bridles utter- 
ance. The old parties ‘+ are really one double-jointed 
back-action sham.” The lawyers are mainly ‘+ ver- 
min,” the editors are too frequently «* donkeys ” and 
‘¢lunatics.” «* Lincoln and Tom Jefferson were 


than his cypher — not serious. 


‘¢ patriotic and honest lawyers,” and he names eight 
of the same sort in Minnesota, and says there are 
‘¢a number of others.” I. 
have stayed in the profession and salted it. 
now he is peppering it. 


D. would much better 
Just 


He observes: ‘*It was the 





proud boast of the People’s Party during the first 
year of its existence that it had no lawyers in it. 
But now the aurora of victory brightens the Popu- 
listic sky, and the lawyers are rushing into our ranks 
by the wholesale. You couldn’t keep them out with 
aclub,” and so I. D. is trying Samson’s favorite 
weapon on them. 


A Novet Crius.—In Buffalo there is a club 
which has been in successful operation for several 
years, and so far as this Chair knows, is peculiar to 
that city. It has and needs no club-house. It 
flourishes only in the winter. It causes no grief to 
wives by late hours of husbands and doubtful fum- 
bling at keyholes, and ill-concealed, awkward mount- 
ing of stairs. All it essays to do is to give four or 
five dinners every winter at a hotel. But these occa- 
sions are distinguished by giving great prominence 
to the ‘‘ feast of reason.” At each dinner some 
distinguished public man is invited to address the 
diners on his hobby, which is always one of radical 
public interest and current general discussion, em- 
bracing politics, religion, law, science, culture, 
finance, education. The widest liberality is shown 
in the choice of speakers and topics, and to indicate 
this purpose the association is named ‘+ The Liberal 
Club.” The membership has been limited to one 
hundred and twenty-five, but it is to be increased to 
one hundred and seventy-five. The list of waiting 
candidates for membership is always very large. 
The members consist of the most prominent and 
representative men of the city — lawyers, physicians, 
clergymen, editors, teachers, merchants, manufac- 
and others. After the dinner is eaten and 
cigars are lighted, the invited speaker gives his ad- 
dress, about an hour in length. Then two or more 
members of the club, previously appointed, give 
their views on the subject, and then the matter is 
thrown open for general questioning and discussion. 
Last winter one of the most interesting subjects was 
Classical Educatiof, on which President Eliot, of 
Harvard, was the principal speaker. Another even- 
ing was given to Theosophy, another to Bi-metallism, 
This winter the Tax and Government of 
Cities are to be A new feature, intro- 
duced this season, is a memorial evening. devoted to 
the consideration of some prominent man recently 
deceased. This winter that evening will be set 
apart to George William Curtis. While the princi- 
pal speaker is always treated with the respect due to 
a guest and an expert, it must not be supposed that 
his views escape criticism and dissent. Frequently 
his utterances are ‘‘ handled without gloves.” The 
following subjects have been expounded by the fol- 
lowing speakers : — 





turers 


Single 
discussed. 
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Public Duty, President Andrews, of Brown Univer- 


sity; the New Education, President McAllister, of 


Drexel Institute ; the Silver Question, Prof. Taussig, 
of Harvard University; the Evolution of Religion, 
President Schurman, of Cornell University; Re- 
ligion’s Debt to Science, Rev. Samuel R. Calthrope, 
of Syracuse; the Relation of Invention to Labor, 
Carroll D. Wright; the Duties of American Citi- 
zenship, Theodore Roosevelt; the Government of 
Cities, William Horace Hotchkiss of Buffalo; the 
Drift of Modern Philosophy, President Schurman ; 
Social Life and Literature in America, Hamilton 
W. Mabie; Problems in Psychology, President 
Hall of Clark University; the Progress of Psychi- 
cal Research, Richard Hodgson of Boston; the 
History of Religions, Prof. Toy, of Harvard Univer- 
sity; Classical Education, President Eliot, of Har- 
vard University; Bi-metallism, General Francis G. 
Walker. 

This club has become a_ recognized influence in 
Buffalo, and has already demonstrated the posses- 
sion of skilled knowledge and the ability to convey 
it in an attractive and illuminating manner by a large 
body of citizens, whose talents have hitherto lain 
concealed and unused. It seems to this Chair that 
this institution affords a great deal better way of 
spending one evening a month than wasting it at an 
ordinary club-house, talking politics, disseminating 
gossip, and going home more conceited and no bet- 
ter informed than at the beginning of the evening. 
It seems that it would be a good plan for lawyers to 
adopt in other cities. The dinner is a rather simple 
one, and nothing «‘to drink” is provided except 
coffee and a claret-cup. The whole expense is de- 
frayed by a subscription of $12 per member. No 
‘‘ladies” are supposed to be admitted, but almost 
always there is a suggestion of feminine flutter be- 
hind screens at one end of the hall. The women 
have themselves set up a similar club, called «* The 
Contemporary,” which meets in the afternoon of the 
same day, has nothing to eat, and listens to an ad- 
dress by the same invited speaker, — not necessarily 
on the same subject. It is said that these occasions 
are ‘‘improving.” But this Chair once overheard 
the following dialogue between two women coming 
home from one of them: 4. «*My! but wasn’t he 
deep, though!” 2. **Yes, but he makes you 
think awfully.””. But if our women expect to vote 
they must be getting up their education. 


THE FLITCH OF BACOoN.— The following is ex- 
tracted from «* The Brief” : — 


“ The annual trial of the various claims to the Dunmow 
Flitch of Bacon is a much more realistic piece of forensic 


| 





mummery than many people suppose. The judge wears a 
wig and scarlet robe; the counsel for the claimants orate 
with fervor and feeling, and the jury look quite as wise as 
some of the juries who hold the balance at the Royal 
Courts of Justice. The foreman, in particular, makes the 
accustomed show of being the possessor of a special fund 
of intelligence, and the Dunmow oath is administered with 
a solemnity which is not always exceeded by the swearing 
of witnesses in courts of justice.” 

The origin and the modus operandi of this matter 
may not be known to all legal readers. The legend 
is that Juga, a noble lady, in 1111, established a 
custom, restored by Robert de Fitzwalter, in 1244, 
that ‘‘ any person from any part of England, going 
to Dunmow, in Essex, and humbly kneeling on two 
stones at the church door, may claim a gammon of 
bacon, if he can swear that for twelve months and a 
day he has never had a household brawl nor wished 
himself unmarried.” After the claim’ is substanti- 
ated, a procession is formed on horseback, headed 
by a piper, next succeeded by one bearing the flitch, 
then by the happy couple on one horse, and com- 
pleted by the friends and relatives. Of all this 
Stothard gives a pleasing picture, which has been 
reproduced in an engraving. The claim has been 
substantiated several times in recent years, and on 
one occasion the prize was carried off by a pair from 
this country. It is understood that Chief Justice 
Bleckley contemplates putting in a claim to the flitch 
in company with his recent spouse and their single 
issue —- which we believe his Honor does not regard 
as immaterial. On several points in this matter we 
are ignorant, and we call for information from our 
English friends. How is the baconian fund provided, 
and can more than one flitch be awarded in the 
same year? Before whom is the oath taken and the 
examination conducted? Could perjury be predicated 
of a false oath? It seems to us that «*I. D.” should 
at once assert Lord Verulam’s claim to the founda- 
tion of the custom. 

This is not the only ancient and curious custom 
celebrated im very recent days in England. The 
ride of Godiva through Coventry is regularly kept up, 
or at all events has been recently imitated by a lady 
of affluent charms, in tights, with her back hair 
down. The bacon matter probably is better founded 
than the latter. When we were on the spot some 
years ago we were metrically moved to the following 
reflections upon the legend : — 


GODIVA. 


Tis sweet in Coventry to walk, 
And dream that round the square 
A palfrey may demurely stalk, 
And on his back may bear 
Godiva of the shining tresses, 
The sheerest of go-diving dresses. 
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And every day “ the shameless noon,” 
With just the same twelve strokes, 

Sends forth the same melodious tune 
Above the ancient oaks, 

While shimmering the sunbeams quiver 

Upon the dimpled, lazy river. 


And at this corner stands the house 
Where Peeping Tom did lie 
Ensconced in garret like a mouse, 
To see the dame ride by; — 
Poor fool, to risk both eyes when one 
For his mean purpose would have done! 


But taxes now the town enrich 
As if the rider fair 
Had been restricted to a “ switch ” 
Instead of her own hair; 
And doubtless she had been less hot 
If she had worn a “ Psyche knot.” 


’Tis sad to let such legends die, 
But this enchanting tale 
Was never fact at Coventry, 
Or people would not fail 
To stuff the lady’s horse when dead, 
And show him at some pence a head. 





= 





NOTES OF CASES. 


SCHOOL TEACHER’S CONTRACT — ACT OF GoD. — 
There is no state of facts, however curious, that is 
not sooner or later duplicated. In Gear v. Gray, 
Appellate Court of Indiana, in June, 1894 (37 N. E. 
Rep. 1059), it was held that where one employed to 
teach in a public school for a certain time is able and 
willing to teach during that time, the fact that the 
school was necessarily closed part of the time by 
order of the Board of Health, because of the pre- 
valence of a contagious disease among the pupils, 
does not deprive the teacher of the right to com- 
pensation for the entire time, since such closing of 
the schools is not caused By the act of God. This 
decision is based on Dewey v. Alpena School Dis- 
trict, 43 Michigan, 480; 38 Am. Rep. 206; 1 Eng. 
Ruling Cases, 347, note, where the school was closed, 
by order of the school authorities, more than three 
months on account of the prevalence of small-pox. 
The Court said : — 


“It seems to us that if this case is well considered (and 
we think it is), it can make no difference whether the 
order was made by the school authorities themselves or by 
the Board of Health. In either case it will be presumed 
that it has been properly made until the contrary appears. 
But the closing of a school by the order of a School Board 
or a Board of Health is not the act of God, however 
prudent and necessary it may have been to make such 
order. It was one of the contingencies which might have 
been provided against by the contract, but was not. It 





was the misfortune of the appellant, and if the appellee 
was present, ready and willing to teach the school (which 
is alleged in the complaint, and not denied in the answer), 
the fact that no pupils were provided her by the School 
Board will not deprive her of recovering her wages undgr 
the contract.” 


Town ConTRACT TO SUPPLY WATER. — In Wat- 
son v. Needham (Mass.), 24 L. R. Ae 287, it was 
held that a contract to supply water for a boiler to 
make steam to heat a green-house is one which a 
municipal corporation may legally make, where it has 
a municipal water supply, and for a breach of which 
it may be liable in damages. The Court said :— 


“Tt may be a matter of some difficulty to determine pre- 
cisely what uses are included within the public purposes 
for which water lawfully may be taken. In regard to uses 
strictly domestic, there can be no doubt. We are of 
opinion that other uses are included, such as are fairly 
incidental to the ordinary modes of living in cities and 
large towns, and as involve the operation of motors re- 
quiring but a small quantity of water, which may reason- 
ably be supplied from an aqueduct of such capacity as 
would be needed to meet the ordinary requirements of the 
inhabitants for domestic and other similar purposes. We 
are of opinion that the use in the present case was one for 
which the town might legally furnish water.” 

“The town was acting in the performance of a public 
duty, in supplying water for public use, and incidentally 
was making contracts with individuals, adapted to the cir- 
cumstances of each particular case. It would not be 
expected to guarantee a supply of water against all contin- 
gencies, but only to guarantee proper effort to insure a 
constant supply. In the regulations, which were made 
part of the contract, the right to shut off the water in all 
cases when it becomes necessary to make extensions or 
repairs, and whenever the commissioners deem it expedi- 
ent, was expressly reserved. Subject only to that reserved 
right, the town was bound to use reasonable care and dili- 
gence to have ready for delivery a sufficient supply of water 
for the plaintiff's use, so long as the contract remained in 
force. Merrimack River Sav. Bank v. Lowell, 152 Mass. 
556, 10 L. R. A. 122.” 

This case must be distinguished from that of a 
municipal corporation undertaking to supply water 
for general use, but not making contracts to supply 
individuals, or furnish any particular facility. In 
that case there is no liability. Vanhorn v. City of 
Des Moines, 63 lowa, 447; 50 Am. Rep. 750; 
Black v. City of Columbia, 19 S. C. 412; 45 Am. 
Rep. 785: Painter v. City of Worcester, 123 Mass. 
311; 25 Am. Rep. 90; Wheeler v. Cincinnati, 19 
Ohio St. 19; 2 Am. Rep. 368. 


INHERITANCE — MURDER OF ANCESTOR BY HEIR. 
—In Shellenberger v. Ransom, the Supreme Court 
of Nebraska have recently, upon a re-hearing which 
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has been pending three years, reversed their former 
decision, and now hold that the murder of an intes- 
tate by one of his naturak heirs does not estop: the 
murderer from taking the inheritance. The former 
decision was based on the celebrated case of Riggs 
v. Palmer, 115 N.Y. 506. Since the decision of 
the latter case however, an Ohio circuit court have 
held to the contrary of the New York case, in 
Dean v. Milliken, 28 Ohio Law Journ. 357; and in 
Owens v. Owens, 100 N. C. 240, a widow, acces- 
sary to the murder of her husband, was still held 
entitled to dower. The last two cases were cited by 
the court in the principal case, but no reference was 
made to the celebrated case of Cleaver v.” Mutual 
Reserve Fund Life Association, 1 Q. B. [1892], 147. 
There it was held that the executors of Mr. Maybrick 
could recover an insurance on his life effected by him 
for the benefit of his wife, although she had mur- 
dered him; but it was put on the ground that the 
moneys formed part of his estate, the trust for her 
benefit having become void by reason of her crime, 
and as between the insurer and the executors the 
question of public policy could not arise. Esher, M. 
R., said :** That the person who commits murder, or 
any person claiming under him or her, should be 
allowed to benefit by his or her criminal act, would 
no doubt be contrary to public policy. But if the 
matter can be dealt with so that such person should 
not be benefited,” the company should not be allowed 
to avoid the policy for which they had received 
premiums for many years. Fry, L. J., said: «It 
appears to me that no system of jurisprudence can 
with reason include amongst the rights which it 
enforces rights resulting directly to the person assert- 
ing them from the crime of that person. If no action 
can arise from fraud, it seems impossible to suppose 
that it can arise from felony or misdemeanor.” 
Lopes, S. J., said: «*I do not doubt that the prin- 
ciple of public policy would prevent the wife from 
recovering the amount of the policy money from 
them, and so reaping benefit from her crime.” These 
observations are of course oditer, but they express 
the common and right sense of the matter. The 
Nebraska court now repudiate the New York doc- 
trine, because they have discovered that the latter 
court misapprehended the case of Insurance Com- 
pany v. Armstrong, 117 U. S. 599, in assuming that 
the action was brought by the representative of the 
murderer instead of the representative of the insured. 
That does not help the Nebraska court. If the 
right of action was denied to the representative of 
the innocent insured, much more would it be denied 
to the representative of the murderer. (The Arm- 
strong case is contrary to the Maybrick case, but 
that is unimportant; our court simply go further 
than the English court on the same road.) It 





really seems to us that the question is too clear for 
debate. The position of the Nebraska, Ohio and 
North Carolina courts, that a murderer may inherit 
from his victim, because the statute of descent does 
not say that he shall not, seems almost grotesque in 
its blind narrowness amounting to practical immor- 
ality. One might as well contend that a highway- 
man who kills a traveler and takes his horse, al- 
though he must go to prison for the crime, is still 
entitled to the horse because the statute does not 
provide to the contrary! The Saviour probably did 
not think that the wicked men in the parable were 
sound in law when they said: ‘‘ This is the heir; 
come, let us kill him, and the inheritance shall be 
ours.” And the ‘Central Law Journal” is equally 
grotesque when it pronounces this Nebraska decision 
to be on ‘a safe and sound basis.” 


ADMINISTRATION ON ESTATE OF LIVING PERSON. 
— Another decision almost equally grotesque, in our 
judgment, was that of the New York Court of Ap- 
peals,. in Roderigas v. Institution, 63 New York, 
460; 20 Am. Rep. 555, that letters of administra- 
tion on the estate of a person still living would pro- 
tect his debtor in paying the debt to that adminis- 
trator. This judgment was pronounced by four judges 
against three, and has always stood alone, and has 
recently been disapproved by the United States 
Supreme Court, in Scott v. McNeal. It was denied 
in Devlin v. Commonwealth, tor Pa. St. 273; 47 
Am Rep. 710, and disapproved in Johnson v. Beaz- 
ley, 65 Mo. 250; 27 Am. Rep. 285; and the con- 
trary was declared in Melia v. Simmons, 45 Wis. 
384; 30 Am. Rep. 746; Thomas v. People, 107 
Ia. 517; 47 Am. Rep. 458; Stevenson v. Superior 
Court, 62 Cal. 60; D’Arusment v. Jones, 4 Lea, 
251; 40 Am. Rep. 12, Gray, J., in the principal 
case, also cites to the same effect; French v. Fraziers 
Adm’r (1832), 7 J. J. Marsh, 425, 427; State v. 
White (1846), 7 Ired. 116; Duncan v. Stewart 
(1854), 25 Ala., 408; 60 Am. Dec. 527; Andrews 
wv. Avory (1858), 14 Grat. 229, 236; 73 Am. Dec. 
355; Moore v. Smith (1858), 11 Rich. Law, 569; 
73 Am. Dec. 122; Morgan v. Dodge (1862), 44 
N. H. 255, 259; 82 Am. Dec. 213; Withers v. 
Patterson (1864), 27 Tex. 491, 497; 86 Am. Dec. 
643; Mo., 250, 264;° Perry v. Railroad (1882), 29 
Kan. 420, 423. The learned justice observes : — 


“ All proceedings of such courts in the probate of wills 
and the granting of administrations depend’ upon the fact 
that a person is dead, and are null and void if he is alive. 
Their jurisdiction in this respect being limited to the 
estates of deceased persons, they have no jurisdiction 
whatever to administer and dispose of the estates of living 
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persons of full age and sound mind, or to determine that a 
living man is dead, and thereupon undertake to dispose of 
his estate. A court of probate must indeed inquire into 
and be satisfied of the fact of the death of the person 
whose will is sought to be proved or whose estate is sought 
to be administered, because, without that fact, the court 
has no jurisdiction over his estate; and not because its 
decision upon the question, whether he is living or dead, 
can in any wise bind or estop him, or deprive him, while 
alive, of the title or control of his property. As the juris- 
diction to issue letters of administration upon his estate 
rests upon the fact of his death, so the notice given before 
issuing such letters assumes that fact, and is addressed, 
not to him, but to those who after his death may be in- 
terested in his estate, as next of kin, legatees, creditors, or 
otherwise. Notice to them cannot be notice to him, 
because all their interests are adverse to his. The whole 
thing, so far as he is concerned is ves inter alios acta. 
Next of kin or legatees have no rights in the estate of a 
living person. His creditors indeed, may, upon proper 
proceedings, and due notice to him, in a court of law or 
of equity, have specific portions of his property applied in 
satisfaction of their debts. But neither creditors nor pur- 
chasers can acquire any rights in his property through the 
action of acourt of probate, or of an administrator ap- 
pointed by that court, dealing, without any notice to him, 
with his whole estate as if he were dead. The appoint- 
ment by the Probate Court of an administrator of the 
estate of a living person, without notice to him, being 
without jurisdiction, and wholly void as against him, all 
acts of the administrator, whether approved by that court 
or not, are equally void. The receipt of money by the 
administrator is no discharge of a debt, and a conveyance 
of property by the administrator passes no title.” 


The notion that a living person can be deprived of 
his estate by letters of administration, because the 
probate court has jurisdiction to grant letters upon 
estates of dead persons, and having decided that the 
man is dead, he zs dead, is funnier than the notion 
that a son may kill his father and thus capture his 
estate, but it seems no less unsound, albeit less 
immoral. The New York court is not quite consistent 
in its views of ‘‘ reading into” statutes. 


TORT— SELLING GLANDERED Horse. —In State 
v. Fox, 29 Atl. Rep. 601, the Court of Appeals of 
Maryland has recently decided that one who sells a 
horse, fraudulently concealing the fact that he has 
the glanders, may be held liable in an action for 
damages for the death of a man who afterwards con- 
tracts the disease in taking care of the horse, pro- 
vided it appears that such is the natural and prob- 
able consequence of contact with such a horse, and 
that the man was in some way acting for the pur- 
chaser and was not merely an intermeddler or volun- 





teer. The Court, after citing Thomas v. Winchester, 
6 N. Y. 397, and Heaven v. Pender, 11 Q. B. Div. 
503, said: «* Without deeming it necessary to pass 
upon all of them, or to go to the full extent that 
Thomas v. Winchester has gone, we are of the 
opinion that the authorities, and a proper regard for 
the protection of innocent persons, fully justify us in 
the conclusion that if a vendor sells any property 
which he knows to be imminently dangerous to 
human beings, and likely to cause them injury, to an 
innocent vendee, who is not aware of the danger, 
and to whom false representations have been made as 
an inducement to the sale, he may, under proper 
allegation and proof, be held responsible, not only to 
the vendee, but to such person or persons as the 
vendee may, in the ordinary course of events, call 
upon to take charge of the property for him.” It 
appears to us that the court go further than Thomas 
v. Winchester: that was a case in which a manu- 
facturer of medicines put up and sold belladonna in 
a jar labelled +‘ dandelion,” and he was held liable 
for injuries to the plaintiff, who bought it from a 
druggist to whom it had come in the course of busi- 
ness. Sir William Brett, in Heaven v. Pender, says 
of this case, it ‘goes a very long way,” and «I 
doubt whether it does not go too far.” But Sir 
Frederick Pollock, in his treatise on Torts, regards it 
as good law, and it is followed in Norton v. Sewall, 
106 Mass. 143; 8 Am. Rep. 298. In that case the 
poison sold under a harmless guise was certain to do 
mischief. In the principal case the glandered animal 
was not naturally certain to do mischief, although it 
was possible. Therefore it seems that the principal 
case goes even further than the Thomas case. But 
we are not inclined to dispute its soundness. It 
seems a not unreasonable extension of the liability of 
the consequences of fraudulently selling an article 
that may probably cause infection. If the horse 
had been sold for food the liability of the seller could 
hardly be doubted. The New York Court of Ap- 
peals however, in Loop v. Litchfield, 42 N. Y. 351, 
1 Am. Rep. 543, set a bound beyond which they 
refused to carry this doctrine. A balance wheel, 
with invisible defects, was sold by the manufacturer 
to one who bought it for his own use with oral notice 
of the defects. After some years’ use he lent it, and 
it broke and killed the borrower. The manufacturer 
was held not liable in damages for his death. The 
Thomas case was distinguished on the ground that 
‘¢ Poison is a dangerous subject” and the injury was 
the natural and probable consequence. Heaven v. 
Pender is cited in Van Winkle v. Am. St. Boiler 
Co., 52 N. J. L. 240; and Phillips v. Library Co., 
gg NM. J. L. 307. 
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THE GREEN BAG. 


Editor of the “ Green Bag.” 

N your July number, p. 346, in reporting that 
| the British lion has been held by John 
Bull’s Court of Appeals not to be a “domestic 
animal,” Mr. Browne referred to the Bird of 
Freedom as domestic. But he omitted to give 
his authority. Please now amend by adding the 
proper “reference,” namely: See 8th Wiscon- 
sin, ‘Old Abe’s Case.” CritIc. 





. 





LEGAL ANTIQUITIES. 


Ir was a peculiar feature in the trials at 
Athens, that they were divided into two classes, 
assessed ( rynrot) and non-assessed ( dripyroc). 
In the former, if the case was in the nature of a 
civil action, the plaintiff laid his damages at a 
certain amount; or if it was a criminal case, the 
prosecutor named a certain penalty to be paid 
by the accused. The Court then, after hearing 
the evidence, gave judgment simply for or against 
the defendant, and if their verdict was unfavora- 
ble, provided it was not a capital case, he was 
allowed himself to name the punishment or pen- 
alty, which he thought ought to be inflicted upon 
him. Afterwards the dicasts voted a second 
time, and decided whether the original penalty 
or the one proposed by the defendant, or even, 
in some cases, one differing from both, should be 
finally adjudged. 





FACETIZ. 
In the early days of Indiana, John B. Chapman 
was state’s attorney for all the region north of 
the Wabash River. He was not an Erskine, nor 





a Choate, nor a Webster, nor the equal in - learn- 
ing of some other great lawyers who might be 
mentioned ; but his eloquence before a jury was 
something extraordinary. On the trial of an as- 
sault and battery case, Cooper, for the defendant, 
went out of his argument to allude in terms of 
severity to the district attorney, provoking his 
wrath and causing him to retaliate, in his closing 
speech to the jury, in this style : — 

«« Gentlemen of this ere jury! The day is coming 
when the heavings and the yearth shall be rolled 
together like a scroll!—aye, gentlemen, when they 
shall be lit into a blaze by the breath of God Al- 
mighty Jehovah ! — aye, gentlemen, when the angel 
Gabriel shall knock time out of eternity and I shall 
stand before you a solitary and eternal monument of 
myself.” 


JupcE Joun D. ELLIs, the well-known Bellevue 
( Ky. ) attorney, tells the following good story on 
himself, which goes to prove the genuineness of 
pure rural nerve, still flourishing, it seems, in 
some out-lying districts. One of the judge’s 
farmer friends called at the Bellevue office a 
short time ago and submitted a complicated case 
as to the ownership of some fence rails. After 
spending nearly two hours in consultation the 
judge announced the case was a winning one if 
properly handled. “Well, I’m much obliged, 
Judge,” said the farmer, making for the door; 
“T’ll go and hire a lawyer,” and away he went to 
the office of another attorney before Mr. Ellis 
could locate his shotgun and get quick revenge. 


AT a Circuit Court in Chenango County, N.Y., 
a slander suit was on trial. A very candid 
appearing witness testified to the speaking of the 
words charged. Counsellor H., an excitable at- 
torney, cross-examined the witness fully without 
shaking his testimony. At last with emphasis he 
put the question : — 

“‘ Witness, you are not on friendly terms with - 
my client here, are you?” 
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“ Perfectly, sir, for aught I know,” said the 
witness, in the most undisturbed manner. 


“Do you swear, witness, that you have no hard. 


feelings toward my client?” asked H., in a 
highly excited manner,—“no hard feelings, 
sir!” 

“ Not that I am aware of,” said the witness in 
the same quiet way. 

“ Now sir,” said H., springing to his feet and 
shouting, “ Didn’t your cows get into his garden 
and eat his garden up?” 

“Yes, sir,” said the witness, “but I did not 
lay up any hard feelings against him for that.” 

The counsellor and the house came down to- 
gether. 


JupGE CALDWELL of N.C. was slow to see the 
point of a joke. On trying a case on one oc- 
casion the solicitor called in vain for a witness 
named Sarah Mooney. As she did not answer 
he informed the court that he could not proceed 
“without ceremony.” The Bar laughed but the 
Judge looked puzzled. Some weeks after that 
when at home the point dawned on him and he 
broke into a loud laugh. Upon his wife inquir- 
ing the cause of his merriment, he explained 
that the solicitor had called Sallie Mooney and 
when she did not answer he had said he could 
not proceed without ceremony. The wife said 
she did not see the point. The judge said it 
had taken him three weeks to find it, but when 
she did see it, it would be very funny. 


WHEN Judge Buxton of N.C. as a young 
lawyer made his first appearance at the bar, the 
solicitor, as is customary in that state, asked him 
to take charge of a case for him. The young 
lawyer did his best, and the jury found the de- 
fendant, who was charged with some petty mis- 
demeanor, guilty. Soon after one of the jurors, 
coming round the bar, tapped him on the 
shoulder. “ Buxton,” said he, “ the jury did not 
think that man guilty, but we did not like to dis- 
courage a young man.” 


JupcE Saunpers of N.C. (afterwards Minister 
to Spain) had occasion to try a Pollard-Breck- 
enridge case at Harnett County Superior Court. 





He had clear opinions on the merits of the case 
and thus charged the jury: “ Gentlemen, I tried 
a case like this in Rockingham County last week, 
and the jury sized the defendant’s pile, szzed his 
pile, gentlemen. It is for you to say whether 
female virtue is prized as highly in Harnett as it 
is in Rockingham. ‘Take the case.” 


In North Carolina “ befo’ de wah”’ they had 
the whipping-post. A celebrated case was tried 
in Fayetteville, N.C., wherein Ann K. Simpson 
was charged with murder. In that county, a 
large element are descendants of the Scotch who 
were defeated at Culloden. Many of these were 
on the jury, which, tothe surprise of the public, 
acquitted the defendant. One of these jurors 
being spoken to about it replied, “Toot, man, 
toot. We could na hanga woman. If we could 
hae whooped her, we would hae found her guilty.” 


Apropos of this, the whipping-post is still re- 
tained in Delaware. A North Carolina darkey who 
was lately convicted of larceny in Delaware and 
conducted: to his punishment remarked with 
much simplicity to the sheriff, “That sort 0’ 
reminds me of old times.” 


IN a suit for separation, counsel for the plain- 
tiff pleaded, among other reasons, incompatibility 
of temperament. He depicted the character of 
the husband as “ brutal, violent, and passionate.” 
The husband’s advocate rose. in his turn, and 
described the wife as “spiteful, short-tempered, 
and sulky.” 

“Pardon me,” interrupted the judge, addressing 
both limbs of the law ; “I cannot see, gentlemen, 
where the incompatibility of temperament comes 
im.” 

THE reformed system of procedure was 
adopted in North Carolina in 1868, but the older 
members of the Bar were reluctant to become 
acquainted with it. The well-known limitation 
upon evidence by a party in regard to a personal 
communication or transaction with a deceased 
person under whom the opposite party to the 
action claims was Sec. 343 of the Code of Civil 
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Procedure — now Sec. 590 of the Code. On | 


one occasion General R., who was more familiar 
with the old practice than the new, and with 
procedure in the United States Senate than with 
either, appeared inareference case. Capt. T. W. 
Mason (now one of the Railroad Commissioners) 
was the referee. Capt. Robert B. Prebles was 
the opposing counsel. The first question the 
General put to the witness, Capt. Prebles 
promptly said, “I object, see C. C. P. 343.” As 
promptly the referee said, “ Ruled out.” The 
General looked at the referee, and looked at the 
opposite counsel. Both seemed perfectly satis- 
fied with themselves. The General asked an- 
other question. Promptly came the same objec- 
tion and the same ruling. Yet on scrutiny both 
young men seemed unabashed. In fact they 
showed no doubts on the subject and no regrets 
whatever as to their conduct. 

A third, a fourth and a fifth question “speered ”’ 
at the witness had the same result. Becoming 
uneasy, but too senatorial to show it, the General 
in a most stately and elegant manner asked a 
little adjournment, stating some good reason. 
This being granted, he took the referee into an- 
other room and with some warmth of manner 
asked, “ What in does Bob’Prebles mean by 
his See-see-see-pee, three forty-three?” 





GEN. JAMES Mapison LEACH was at times a 
member of Congress from North Carolina. He was 
an excellent advocate, but had never thought it 
worth his while to be “up”’ on the details of the 
law. On one occasion he was associated in a 
case with Mr. Ball, avery careful and painstaking 
lawyer, but very matter-of-fact. He had the same 
estimate of a joke as the traditional Scotchman 
of whom Sidney Smith said that it required “a 
surgical operation to get a joke into his head.” 
On this occasion a point of law occurred to Gen- 
eral Leach, but being a little doubtful of it him- 
self he did not submit it to his associate. He 
simply just turned it loose on the judge. Not 
meeting with much encouragement he involun- 
tarily turned to his associate. But he quickly 
and easily read disapprobation and dissatisfaction 
in his face. So when,a few minutes later, the 
judge blandly asked, “General Leach, do you 
think that can possibly be law?” the General 
with a Chesterfieldian bow and an air of positive 





relief replied, “‘ I agree entirely with the intima- 
tion of your Honor. In fact I only presented the 
point out of deference to the opinion of my 
brother Ball.” Instantly Mr. Ball, with a flushed 
face and a sotto voce heard all over the court 
room, said in an earnest manner, “ Why — it — is 
—all—a—d—d— lie.” 


THE following letter was sent by a newly 
elected alderman of a Pennsylvania city to the 
debtor of a clothing house in the same city : — 


DEAR SIR: 

You are charged before me by Messrs. and of 
the City of , County of and State of Pennsylvania, 
with breach of “ Assumsit, Criminits in Persone” in de- 
fault of the sum of $38.50. Will you call and settle the 
same instanter, save costs, expenses, trouble etc., or shall 
I send a bailiff for your apprehension? Answer. 

Very sincerely yours, 
Alderman and ex-officio Justice of the Peace. 























NOTES. 


Rurus CuHoaTe once ‘told Judge Warren that 
he was going to write a book. “Ah,” said the 
Judge, “what is it to be?’’— “Well,” replied 
Mr. Choate, “I’ve got as far as the title-page 
and a motto.”—‘ What are they?”—‘“ The 
subject is ‘The lawyer’s vacation,’ the motto,— 
I’ve forgotten. But I shall show that the law- 
yer’s vacation is the space between the question 
put to a witness and his answer.” 


SoME investigators have detected curious 
peculiarities in the handwriting of criminals. 
Lombroso, for instance, divides 520 criminals 
into two groups, the first of which includes hom- 
icides, highway robbers, and brigands. 

The greater part of these make letters much 
lengthened out; the form is more curvilinear 
than in ordinary writing and at the same time 
more projecting ; ina considerable number the 
cross for the “t”’ is heavy and prolonged, and is 
common also among soldiers and energetic per- 
sons. All ornament their signatures with small 
strokes and flourishes; some terminate their 
names with a short hook; assassins are apt to 
end each word with a sharp vertical stroke. 

The second group is composed exclusively of 
thieves, who do not make their letters curvilinear. 
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In their cases the characters are small, and the 
signature has nothing striking about it. On the 
whole, the writing is like that of a woman. 

Characteristic of the handwriting of thieves is 
the bending of almost all the letters. 

Lombroso suggested to an_ irreproachable 
young man who had been put in the hypnotic 
state that he was a brigand, whereupon his hand- 
writing wholly changed : he made large letters 
and enormous “ t’s.”’ 


L. B. Procror, the distinguished historical 
writer, and author of the “ Bench and Bar of the 
State of New York,” was among the distinguished 
guests at the annual meeting of the Provincial 
Historical Association at Quebec. His response 
to the toast “Canada and the United States, 
controlling powers of the American Continent,” 
was exceedingly appropriate to the occasion, 
pleasingly delivered, and elicited rounds of 
applause. 


Amonc the popular fallacies which still exist is 
the idea that imprisonment for debt is a thing of 
the past. It may surprise some people to learn 
that in England alone no fewer than 6,984 per- 
sons were sent to prison in 1892 for not paying 
their debts. This is no chimerical statement nor 
vague estimate, but an actual fact, certified by 
the Superintendent of the County Courts, De- 
partment of the Treasury. 

Of this large number, equivalent to 134 im- 
prisonments per week, or 22 per day, 253 persons 
were sent to prison more than once in respect of 
successive installments of the same debt. Two 
persons, one at Bacup and one at Dursley, were 
imprisoned five separate times for paltry debts 
of £1 2s. 3d. and £2 gs. 8d. respectively ! 

In matters statistical, London is nearly always 
at the head of the list, but in this account it 
comes very low down, only fifteen persons out of 
its vast population having been sent to prison in 
1892 for not “ paying up.” 

Leeds is at the head of the list with 397 such 
cases. Stockton-on-Tees comes next with 374 
petty debtors sent to prison. Birmingham is 
third with 301. 

The list is a miserably paltry one. The largest 
amount recorded is a debt of £36 18s. 1od., 
with court charges amounting to £1 6s. in addi- 
tion. For the non-payment of this a Wands- 





worth unhappy wight is now suffering durance 
vile. There are a few £20 and £10 debts scat- 
tered among the 6,984 cases, but in the vast 
majority of them the amounts do not exceed one 
sovereign, and very many are debts of a few 
shillings. Does it not seem ridiculous to put a 
man in prison for so paltry an amount, and thus 
make him a non-producing member of the com- 
munity? One man at Sleaford was actually sent 
to prison for a debt of 3s. only. 


A WELL known lawyer of Philadelphia repre- 
senting the defendant in a certain case, being 
urged to have his client liquidate the amount of 
a claim, responded as follows : — 


My client came to me to-day 

In truth and verity to say 

That he had naught to pay. 

Some of the debt he owns is just, 
But poor and humbled in the dust, 
Have mercy, he will say. 

Have mercy now, he loud doth call, 
In time I’ll surely pay you all 

If you will give me time. 

Now, in this case, what can be done, 
But let the debt in judgment run 
Till money takes the place of rhyme. 


The plaintiff's lawyers, not to be outdone in 
that kind of warfare, in reply feelingly portrayed 
the sad predicament of their client, a carpen- 
ter: —— 


Your muse inspired you to say 
In lofty rhyme and polished verse, 
If execution should but stay 
The plaintiff's cause would not be worse. 
Long has he labored amid the: dust, 
(The saw-dust kind), and inward «+ cussed ” 
The law’s delay. Alas, how true, 
And as he works he makes his moan 
That he must toil, unhelped, alone. 
If when your client called that day, 
He noted well that pay he must, 
Reluctantly we grant a stay ; 
Though short of cash, we will be just. 


New States are prolific of amusing occurrences, 
as well as new legal propositions. Judge C., a 
very dignified and capable lawyer, was one of the 
first judges of the District Court upon the admis- 
sion of the State of Nebraska, and was assigned 
to the third district, which comprised nearly all 
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that portion of the State north of the Platte 
River. At the time the events which we are about 
to relate transpired, the railroad extended from 
Omaha to West Point, q distance of about eighty 
miles. The regular term of the District Court 
of Madison County was called for the latter part 
of August, and the Judge, district-attorney, and 
an attorney appointed to defend a prisoner under 
indictment, journeyed to West Point by rail, and 
there hired a team, driver, and wagon, to take 
them to Norfolk, the then county seat of Madi- 
son County, a distance of nearly fifty miles. The 
roads were good, and they made fair progress 
until about noon, when they espied from the 
road a fine water-melon patch about twenty rods 
away. There was a cabin of a settler near by, 
and one of the party went to the cabin to nego- 
tiate for some melons. Being unable to find the 
owner and being loth to forego sampling the 
melons, it was finally decided to “confiscate’’ a 
sufficient number to satisfy the demand. There- 
upon all three went to the melon patch and each 
selected one or more. The district-attorney 
felt somewhat guilty, and taking his portion, he 
returned to the wagon at once. The Judge and 
the other party however scorned to be in haste. 
The Judge had a fine melon in each hand, and in 
a very dignified and leisurely manner was return- 
ing to the wagon. He had not passed over 
much of the intervening space when the owner 
of the premises appeared on the scene. He 
called to the Judge: ‘‘ What the h—ll are you 
doing in my melon patch?’ The Judge was 
somewhat taken aback, but replied: “We were 
passing along and saw the melons. We en- 
deavored to find the owner, but being unable to 
do so, we concluded to appropriate a few and 
settle afterwards. We did not intend to steal 
your melons.” “J see you didn’t!” replied the 
irate owner. Here was an embarrassing position, 
the Judge and prosecuting officer caught in the 
very act, and not likely to pacify the owner, who 
evidently wanted blood money. At this juncture 
the attorney appointed to defend the prisoner 
accused of a felony came forward and said: “I 
am , of , and this is Judge C.; 
that man at the wagon is 





by paying him fifty cents. 


| 





, prosecuting 


attorney, and we are on our way to Norfolk, to | 


hold court.’’ To which the owner replied, with 
an oath: “I don’t care who you are; you can’t 
steal my melons.” The matter was compromised 


The members of the 
party were sworn to secrecy, as it would not do 
to let a joke of that kind get out, but on their 
return to West Point the first man they met 
inquired : “ What is the price of melons?” 


—— ee 


LITERARY NOTES. 


B. O. FLOWER, the editor of the ARENA, writes a 
strong paper in the October number, on the increase 
of the military spirit in the United States. On the 
question of militarism Mr. Flower is a Quaker, and 
he would like to see in our American Democracy a 
resort to arbitration and reason for the settlement of 
all domestic and foreign troubles. He believes with 
Hosea Biglow, ‘‘ As for war, I call it murder”; and 
he views the increase of militarism in our schools, 
and the multiplication of armories in our cities, asa 
discouraging sign that there still lurk depths of bar- 
barism beneath the drama of civilization, even in 
America, and that, as Saint Beuve pointed out, we are 
but twenty-four hours from savagery and carnage. It 
1s an interesting paper. 


AmonG the topics of timely interest singled out 
for editorial comment in the ‘ Progress of the 
World” of the October REVIEW OF REVIEWS, is 
the Elmira Reformatory system. The editor takes 
the ground that whether or not Superintendent 
Brockway has erred in certain details of administra- 
tion, the signal services rendered by him in the 
building up of such an institution are not to be ig- 
nored. Attention is called to the character ofa large , 
proportion of the young criminals with whom the 
Reformatory has to deal, and to the remarkable re- 
cord of apparently permanent reformations. 


THE vigor with which Mrs. Deland brings her 
novel ‘‘ Philip and his Wife” to an end gives un- 
usual importance to the October ATLANTIC. ‘* The 
Retrospect of an Octogenarian,” by the Rev. Dr. 
George E. Ellis, stands second in the number, and 
will command the earnest attention of the many 
listeners Dr. Ellis won for himself long ago, not only 
as a clergyman but as an antiquarian. A paper of 
rare historical value is the Hon. Henry L. Dawes’ 
‘« Recollections of Stanton under Johnson.” i pre- 
sents an intimate inside view of a period of yovern- 
ment life at Washington which of course was quite 
without parallel, and can never lose its interest and 
significance. The short stories of the number are 
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‘* His Honor,” by Miss Ellen Makubin, a vivid pic- 
ture of events in a Western army post, and ‘* Hearts- 
ease,” a bit of true New England life, by Miss Alice 
Brown. 


UNDER the title «* People We Pass,” Julian Ralph 
begins in the October number of HARPER’S MAGA- 
ZINE a series of short stories of East-Side life in 
New York, where East Side is usually synonymous 
with the under side. The first tale, «* A Day of the 
Pinochle Club,” describes one of the semi-political, 
semi-social organizations which flourish in conjunc- 
tion with the saloons, and help to explain the mis- 
rule of the metropolis. This story will be read with 
unusual interest while the investigation of New York’s 
police department is fresh in mind. 


THE complete novel in the October number of 
LippIncoTt’s is *¢ A Question of Courage,” by Fran- 
cis Lynde. It deals with a feud in the mountains of 
Tennessee, and the question of the Northern hero’s 
courage, after sundry doubts and adventures, is 
settled to the hero’s own satisfaction and that of the 
heroine. Gertrude Atherton, in ‘* Famous Rivalries 
of Women,” recalls many moving tales of the past, 
and George J. Varney traces the progress of «+ Teleg- 
raphy up to Date.” 


THERE is no better aid to the acquirement of a 
sound literary taste than the continuous reading of 
the weekly issues of LirTELL’s LivinG AGE. Glean- 
ing as it does from the richest literary field that 
exists ; skillfully and carefully winnowing the wheat 
from the chaff, it makes the reader acquainted with 
the best specimens of English literature, and keeps 
him abreast of the times on all the many questions 
of public interest; the various phases and depart- 
ments of science and art; biography and history ; 
travel and discovery ; in short on every subject that 
touches modern life or interests the cultivated mind. 


IN THE CENTURY for October is an editorial con- 
sideration of the question ‘*Is Bi-metallism De- 
sirable?” by the writer of the previous article on 
Cheap Money Experiments, which have appeared in 
There is also a paper on ‘ The 
in continuation of the ar- 


this department. 
Nation and Its Toilers’ 
ticles on the American Laboring Class, published in 
The latter subject 
depart- 


3 


the same department last year. 
is further considered in the «+ Open Letters’ 


. 


ment by Dr. James Weir, Jr., on ‘* The Methods of 
the Rioting Striker an Evidence of Degeneration,” 
and by Prof. Albert S. Bolles of the University of | 
Pennsylvania, entitled ‘Is the Friction between | 





Employed and Employer Diminishing?” The Rev. 
Washington GJadden returns to the discussion of the 
A.P.A.in an Open Letter on «* Secret Societies in 
Politics.” Hon. Lambert Tree, ex-minister to Bel- 
gium and to Russia, prints an Open Letter on the Con- 
sular Service and the Spoils System. He agrees 
with the large majority of ministers who took part in 
the symposium of the June number in thinking that 
the consular service would be much improved by 
being made more permanent in its personnel. 


SCRIBNER’S MAGAZINE for October is full of inter- 
esting matter. The illustrations are particularly at- 
tractive. George A. Hibbard writes of the charms of 
«* Lenox”; H. G. Prout contributes an article on 
‘* Railroad Travel in England and America,” and 
Dr. Carl Lumholtz concludes his observations on the 
‘* Tarahumari.”” The number is also strong in 
fiction. 








BOOK NOTICES. 
Law. 


PLEADING AND PRACTICE OF THE HIGH COURT OF 
CHANCERY. By the late EpmuND ROBERT 
DaNnIELL, Barrister at Law. StxTH AMERICAN 
EDITION, with notes and references to Ameri- 
can decisions; An Appendix of Precedents ; 
and other additions and improvements, adapt- 
ing the work to the demands of American 
Practice in Chancery. Based on the Sixth 
English Edition, and the Fourth and Fifth 
American Editions. By JoHn M. Goutp, Ph.D. 
Little, Brown & Co., Boston, 1894. 3 vols. 
Law sheep. $18.00. 

To comment upon the character and scope of this 
famous treatise of Mr. Daniell’s, would be a work of 
supererogation. No book is better known to the 
profession. From its very first appearance it has 
been regarded as an authoritative commentary upon 
Equity Practice, and successive editions have greatly 
enhanced its value and enabled it to easily maintain 
its position as the standard authority upon the sub- 


ject. 





For the preparation of this present edition, the 
publishers have been fortunate in securing the ser- 
vices of such a man as Mr. Gould. He is not only 
one of our foremost law writers, but is thoroughly 
conversant with the law of Equity. The vastness of 
the work accomplished by him has required more 
than three years’ time for its performance. The ci- 
tations now added nearly double those of the last 
American edition, and the new cases number fully 
ten thousand. The treatise is complete to date and 
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is in every respect as exhaustive as the most exacting 
practitioner could demand. An interesting and val- 
uable feature is the annotation, with all the Federal 
decisions relating to their construction, of the Equity 
Rule of United States Supreme Court, and their 
Amendments. Mr. Gould has also given special at- 
tention to the Equity side of the Code procedure 
prevailing in a majority of the States. 

That the profession will fully appreciate the value 
of this new edition, there can be no doubt. While 
there have been other good works on the subject of 
Equity, Pleading and Practice, ‘* Daniell’s” treatise 
has always been recognized as the ‘+ fountain head,” 
and in our opinion it will long continue to be. 


AMERICAN ELectricaL Cases. Vol. I. A col- 
lection of all the important cases (excepting 
Patent cases) decided in the State and Fed- 
eral Courts of the United States, on subjects 
relating to THE TELEGRAPH, THE ‘TELEPHONE, 
Evecrric LicHT AND Power, and other prac- 
tical uses of Electricity. Edited by WILLIAM 
W. Morritt. Matthew Bender, Albany, N Y., 
1894. Lawsheep. $6.00, net. 


Electricity has attained an importance in litigation 
during the last few *years which entitles it to special 
consideration at the hands of our law-book writers, 
and this new series of Reports of Cases bearing 
upon the subject will prove of great value to the pro- 
fession. The present volume covers a period of 
thirteen years, from 1873 to Jan. 1, 1886, and con- 
tains 155 complete reports, and memoranda of over 
thirty additional cases. During the past nine years 
the increase of cases has been such that the Editor esti- 
mates it will require four more volumes to cover the 
time to Jan. 1, 1895, and that after that time a vol- 
ume a year will contain all the principal cases. The 
series is one that will be frequently consulted by 
every practising lawyer, and should find its way into 
every public and private law library. 


ARCHITECT, OWNER AND BUILDER BEFORE THE 
Law. A Summary of American and English 
decisions on the principal questions relating to 
building and the employment of Architects, 
with about eight hundred references. In- 
cluding also practical suggestions in regard to 
the Drawing of Building Contracts, and Forms 





of Contracts suited to Various Circumstances. 


By T. M. Ciark, Fellow of the American In- 
stitute of Architects. 


York, 1894. Cloth. $3.00. 


Macmillan & Co., New | 


This work will prove a valuable aid and assistant | 
to the legal profession upon an exceedingly technical 


and troublesome subject, while to architects and 
builders it will give a very clear understanding of 
their responsibilities and liabilities. Mr. Clark’s ex- 
perience as an architect eminently fits him for the 
preparation of such a treatise, and he has accom- 
plished his task in a most thorough and systematic 
manner. The catch lines are printed in distinct type 
upon the margin of each page, as are also the names 
of cases to which reference is made in the text. 
Altogether the work is a notable addition to legal 
and architectural literature and the author is entitled 
to the thanks of the two professions. 


THE AMERICAN STATE Reports. Vol. XXXVIII. 
Containing the cases of general value and 
authority decided in the courts of last resort 
of the several States. Selected, reported and 
annotated by A. C. FREEMAN. Bancroft-Whit- 
ney Co., San Francisco, 1894. Lawsheep. $4. 


We can add nothing to the many words of praise 


.we have already bestowed upon this series of reports. 


Admirable selections of cases and valuable and ex- 
haustive annotations still characterize Mr. Freeman’s 
work, and each new volume is fully up to the high 
standard of its predecessors. No lawyer of extensive 
practice can afford to be without these Reports. 


TRIAL PROCEDURE. A Treatise on Procedure in 
Civil Actions and Proceedings in Trial Courts 
of Record under the Civil Codes of all the 
States and Territories. By Joun C. Firnam. 
West Publishing Co., St. Paul, Minn., 1894. 
Law sheep. $6.00 nev. 

The object of this work is to point out to young 
and inexperienced practitioners ‘‘ what to do in pro- 
cedure from the initiatory state in an action or pro- 
ceeding, step by step, through its various stages ; 
how to do it correctly ; and what not to do, because 
improper. Mr. Fitnam has devoted much study and 
careful research to the preparation of the work, and it 
should prove a valuable aid not only to ‘ inexperi- 
enced practitioners” but also to the veterans of the 
bar. ; 


A TREATISE UPON THE LAW OF PLEADING. Under 
the Codes of Civil Procedure of the States of 
New York, Connecticut, North Carolina, South 
Carolina, Ohio, Indiana, Kentucky, Wisconsin, 
Minnesota, Iowa, Missouri, Arkansas, Kansas, 
Nebraska, California, Nevada, Oregon, Colo- 
rado, Washington, North Dakota, South Dakota, 
Montana, Idaho, Wyoming, and the Territories 
of Arizonaand Utah. By PHILEMON Buss, LL.D. 
Tuirp Epirion, revised and annotated by 
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E. F. JOHNSON, Instructor in Law in the Univer- 
sity of Michigan. West Publishing Co., St. 
Paul, Minn., 1894. Law sheep. $6.00 mez. 


Judge Bliss’s work has stood the test of sixteen 
years’ use by practitioners in the Code States, and is 
universally recognized as an authority. This new 
edition will therefore be heartily welcomed by the 
profession in those States. Mr. Johnson has added 
many valuable notes and annotations, and has 
enhanced the usefulness of the book by inserting a 
short and terse statement of the principles contained 
in each paragraph, in black type in a separate sen- 
tence immediately preceding the paragraph, beside 
which the ‘* leading cases ’ cited are printed in large 
type. 


MISCELLANEOUS. 


THE CuHaseE oF Satnr CASTIN, AND OTHER 
TaLes. By Mary Hartwe_t CaTHERWOOD. 
Houghton, Mifflin & Co., Boston and New 
York, 1894. Cloth. $1.25. 

It is always a pleasure to take up a book by this 
gifted author, and it would be hard to find a more 
delightful collection of short stories than the seven 
contained in this last volume of Mrs. Cather- 
wood’s. The scenes of all are laid in the olden 
times, and stirring events are portrayed with a reality 
which brings them home at once to the heart of every 
reader. Aside from the absorbing interest of each 
story Mrs. Catherwood’s writings are valuable con- 
tributions to historical literature. 


Tue LitrLe Lapy or THE Horse. By EveLyN 
RayMOND. Roberts Brothers, Boston, 1894. 
Cloth. $1.50. 


This story is one which will delight the juvenile 
reader. It is pure, clean, and wholesome, incul- 
cating the best of lessons and yet withal vastly inter- 
esting and entertaining. The Little Lady of the Horse 
is a most lovable creation, and will win her way into 
the hearts of the readers of this story, as she did 
into those of all with whom she came in contact. 
We can conscientiously recommend the book as one 
which parents can place in their children’s hands, 
without fear. 


Cuc@r D’ALENE. By Mary Hatock FOoore. 
Houghton, Mifflin & Co., Boston and New 
York, 1894. Cloth. $1.25. 

A graphic description of the great strike of 1892, 
in the Coeur D’Alene mines, renders this story one 
of absorbing interest. The contests between the 
union and non-union men are vividly portrayed, and 
give the reader a timely object-lesson on the subject 
of strikes. A charming love story, skillfully blended 





with the recital of the events of those exciting times, 
serves to still further enlist the reader’s sympathy. 
Mrs, Foote always writes charmingly, and this book 
is one of the best we have had from her pen. The 
characters are strongly drawn and the situations in- 
tensely dramatic. 


Tue Boss. An Essay on the Art of Governing 
American Cities. By HENRY CHAMPERNOWNE. 
Geo. H. Richmond & Co., New York, 1894. 


The amateur politician desirious of becoming a 
proféssional «* Boss” can find no better instruction 
book than this bright satirical essay. The author 
evidently knows whereof he writes, and he lays bare 
all the internal workings of the ‘*‘ machine.” We 
trust the book will be widely read and inwardly di- 
gested. It is an object-lesson, the study of which 
cannot fail to be of benefit. Written in a most en- 
tertaining manner, it gives the reader much enjoy- 
ment, and at the same time furnishes good solid food 
for reflection. 


Srupies in FoLk-SonG AND POPULAR PoETRY. By 
ALFRED M. Wituams. Houghton, Mifflin & 
Co., Boston and New York, 1894. Cloth. 
$1.50. 

The development of folk-song in literature is an 
interesting study, and these essays by Mr. Williams 
contain much valuable illustrative matter upon the 
subject. A good portion of the work is devoted to 
«« American Sea Songs,” and ‘‘ Folk-Songs of the Civil 
War.” Other essays include «‘ English and Scottish 
Popular Ballads”; Folk-Songs of Lower Brittany ” ; 
‘©The Folk-Songs of Poitou”; ‘*Some Ancient 
Portuguese Ballads” ; «* Hungarian Folk-Songs,” and 
‘« Folk-Songs of Roumania.” Altogether the book 
is very readable and instructive. 


Sweet Ciover. A Romance of the White City. 
By Cr.ara LouisE BurnHaM. Houghton, Mif- 
flin & Co., Boston and New York, 1894. 
Cloth. $1.25. 

Mrs. Burnham has made the «‘ Columbian Exposi- 
tion” the background for a very pretty love story. 
‘*The Court of Honor,” ‘*The Ferris Wheel,” 
‘« The Midway Plaisance,” etc., all furnish delightful 
trysting places for the two pairs of lovers, and every- 
thing moves along fairly smoothly to a satisfactory 
end. ‘*Sweet Clover” was doubtless intended by 
the author to be the real heroine of the story, but to 
our mind her sister Mildred, charmingly natural and 
impulsive, is much the more interesting character of 
the two. The book will possess a double attraction 
for those who visited «‘ the White City,” as many of 
Mrs. Burnham’s descriptions are exceedingly graphic. 
































